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1958 Jan. 31—Consent order dissolving preliminary in- 
junction entered 10-23-57 and appointing Godfrey P. 
Schmidt, L. N. D. Wells, Jr. and Judge Nathan Cayton 
to serve as a board of Monitors for the International 
Brotherhood of Teamsters, ete. and naming Judge 
Nathan Cayton as Chairman of said board. (See 
Order for details) (N) Letts, J. 


1959 Sep. 14—Interim Report of Board of Monitors. filed 


1959 Sep. 15—Motion of third party pltfs. for leave to file 
answer to interim report of monitors; ¢/m 9-15-59; 
exhibit; M. C. 9-15-59; filed 


1959 Sep. 16—Opposition of pltf. #1 to interim report of 
monitors; ¢/m 9-15-59 filed 


1959 Sep. 23—Motion of Board of Monitors to strike an- 


swer to monitor’s interim report; P & A; ¢/m 9-23-59; 
M. C. 9-23-59. filed 


1959 Sep. 23—Motion of Board of Monitors to strike oppo- 
sition of John Cunningham to monitor’s Interim Re- 
port; P & A; ¢/m 9-23-59; M. C. 9-23-59 ; filed 

* * . * 
1959 Oct. 9—Separate report of Monitor Daniel B. Maher 


to interim report of the Majority filed 9-14-59; ex- 
hibits (3). filed 


1959 Oct. 16—Memorandum of defts. re Board of Monitors 
Interim Report; cm 10-16. Exhibits 1-5 inclusive. filed 


1959 Dec. 7—Order directing Board of Monitors to utilize 
all necessary discovery processes concerning the Sun 
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Valley Transaction, the Commercial State Bank and 
Trust Company of New York, and the Fidelity Bank 
Transaction; directing deft. Hoffa to account within 
20 days regarding the above transactions by filing 
verified written statements fully explaining each 
transaction; directing Board of Monitors to render 
a comprehensive report to the Court. (N) Letts, J. 


1959 Dec. 7—Order denying motion of Westenberg, et al 
for leave to file an answer to the Interim Report of 
the Monitors concerning the Sun Valley Transaction, 
ete.; granting motion of Board of Monitors to strike 
the answer of Westenberg, et al to the said Interim 
Report. (N) Letts, J. 


1959 Dec. 7—Order granting motion of Board of Monitors 
to strike the opposition of pltf. #1 to the Interim 
Report of the Monitors concerning the Sun Valley 
Transaction. (N) Letts, J. 


1959 Dee. 7—Order denying motion of defts. for stay 
pending appeal of order of 12-7-59, authorizing the 
Board of Monitors to utilize necessary discovery 
processes. (N) Letts, J. 


1959 Dec. 14—Notice of Appeal by defts. from order of 
Dec. 7, 1959; Deposit by Raymond W. Bergan, $5.00; 
copies mailed to Godfrey P. Schmidt, Martin O’Don- 
oghue, and J. Benjamin Simmons. filed 


1959 Dec. 14—Cost Bond on appeal of James R. Hoffa, 
General President, with The Traveler’s Indemnity Co., 
$250.00. approved and filed 


1959 Dec. 16—Statement of pltfs. (less #1) on Monitors’ 
Interim Reports regarding Locals 245 and 667; ¢/m 
10-30-59. filed 


1959 Dec. 28—Motion of defts. that verified statement filed 
herein pursuant to order of Dec. 7, 1959 be sealed; ¢/m 
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12-28-59; P & A; Affidavit of James R. Hoffa; Ex- 
hibits (3) M. C. 12-28-50 filed 


. * s * 


1960 Jan. 11—Opposition of Board of Monitors to defts. 
motion to seal the verified statement of deft. Hoffa; 
¢/m. 1-11-60 filed 

1960 Jan. 20—Motion of Board of Monitors to produce 
documents; P & A; ¢/m 1-19-60 filed 

1960 Jan. 20—Notice of Board of Monitors to take deposi- 
tion of Owen Bert Brennan; (fiat—Letts, J.) filed 

1960 Jan. 22—Notice of Board of Monitors to take depo- 
sition of O. P. Hewitt; (fiat—Letts, J. c/m 1-22-60 

filed 

1960 Jan. 26—Notice by atty for Board of Monitors to take 


deposition of C. Ernest Willard; (fiat—Letts, J.) ¢/s 
1-25-60 filed 


1960 Jan. 26—Notice by atty for Board of Monitors to 


take deposition of M. J. Moss (fiat—Letts, J.) ¢/s 
1-25-60 filed 


1960 Jan. 29—Appearance of James Haggerty and H. 
Clifford Allder as counsel for deft James R. Hoffa 
and withdrawal of Edward Bennett Williams as coun- 
sel for James R. Hoffa; Consent—James R. Hoffa 

filed 


1960 Jan. 29—Motion of deft #10—James R. Hoffa, to 
enlarge time for taking depositions; P & A; Notice; 
c/s 1-28-60 filed 

1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Henry Lower; ¢/m 2-1-60; fiat—Letts, J. filed 

1960 Feb. 2—Notice by Board of Monitors to take deposi- 
of Joseph Kritch; ¢/m 2-1-60; fiat—Letts, J. _ filed 

1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of William Gurney; ¢/m 2-1-60; fiat—Letts, J. filed 


ees 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Robert E. McCarthy; ¢/m 2-1-60; fiat—Letts, J. 
filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Henry Lowe; c/m 2-1-60; fiat—Letts, J. filed 
1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Robert Holmes; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Stephen Schultz; ¢/m 2-1-60; fiat—Letts, J. 
filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Milan J. Kralik; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Eddie Petroff; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Everett Barber; ¢c/m 2-1-60; fiat—Letts, J. 


filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Gaston Becigneul; ¢/m 2-1-60; fiat—Letts, J. 
filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Thomas King; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of William M. Wibel; ¢/m 2-1-60; fiat—Letts, J. 
filed 

1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Kenneth Patton; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of S. Erle Milne;.c/m 2-1-60; fiat—Letts,.J. filed 
1960 Feb. 2—Notice by Board of Monitors to take deposi- 


tion of Howard P. Parshall; ¢/m 2-1-60; fiat—Letts, J. 
= "+ filed 
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1960 Feb. 2—Notice by Board of Monitors to take deposi- 
tion of Leo G. Lapham; ¢/m 2-1-60; fiat—Letts, J. filed 


1960 Feb. 3—Notice of Board of Monitors to take deposi- 
tion of Irving Blum; ¢/m 2-2-60; fiat—Letts, J. filed 


1960 Feb. 3—Notice of Board of Monitors to take deposi- 
tion of S. George Burris; ¢/m 2-2-60; fiat—Letts, J. 
filed 


1960 Feb. 3—Notice of Board of Monitors to take deposi- 
tion of Pat Clifford; ¢/m 2-2-60; fiat—Letts, J. filed 
1960 Feb. 3—Notice of Board of Monitors to take deposi- 
tion of Harold Bach; ¢/m 2-2-60; fiat—Letts, J. filed 
1960 Feb. 4—Notice by Board of Monitors to take deposi- 
tion of William Van Koughnet; ¢/m 2-3-60; fiat— 
Letts, J. filed 


1960 Feb. 4—Notice by Board of Monitors to take deposi- 
tion of Frank Collins; ¢/m 2-4-60; fiat—Letts, J. filed 


1960 Feb. 4—Notice by Board of Monitors to take deposi- 
tion of Brunson Gilbert; c/n 2-4-60; fiat—Letts, J. 


1960 Feb. 4—Motion of deft James R. Hoffa for leave to 
take depositions; Notice: Memorandum of law in sup- 
port; M. C. 2-4-60 filed 


1960 Feb. 4—Motion to enlarge time for taking depositions 
—Granted, depositions to be taken 2/8/60 & 2/9/60 
(fiat—Letts, J.) (signed 1/29/60) 

1960 Feb. 5—Certificate of mailing by atty for James R. 


Hoffa of copy of motion for order granting leave to 
take deposition etc., 2-4-60 filed 


1960 Feb. G—Notice of Monitors to take deposition of 
Harold Bach, ¢/m 2-5-60; fiat—Letts, J. filed 


1960 Feb. 6—Notice of Monitors to take deposition of Irv- 
ing Blum, ¢/m 2-5-60; fiat—Letts, J. filed 
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1960 Feb. 6—Notice of Monitors to take deposition of S. 
George Burris, ¢/m 2-5-60; fiat—Letts, J. filed 


1960 Feb. 6—Notice of Monitors to take deposition of Pat 
Clifford, ¢/m 2-5-60; fiat—Letts, J. filed 


1960 Feb. 11—Order for production of documents; (N) 
Letts, J. 


1960 Feb. 11—Opposition of Board of Monitors to defts 
motion for leave to take deposition; ¢/m 2-10-60 filed 


1960 Feb. 16—Opposition of pltfs (except Cunningham) to 
motion of deft Hoffa for leave to take depositions; ¢/m 
2-15-60 


1960 Feb. 17—Order granting leave to deft Hoffa to take 
depositions of certain parties, provided notices are 
presented for courts approval. Letts, J. 


1960 Feb. 25—Depositions of C. E. Willard and J. M. Moss 
by the Board of Monitors, published and filed 


1960 Feb. 25—Deposition of O. P. Hewitt, Jr. by the Board 
of Monitors published and filed 


1960 Feb. 25—Photostats applying to depositions of O. P. 
Hewitt, Jr., M. J. Moss, and C. E. Willard, published 
and filed 


1960 Feb. 25—Order continuing hearing on interim report 
to April 27, 1960; (N) Letts, J. 


1960 Feb. 25—Notice of Board of Monitors to take deposi- 
tions of Owen B. Brennan, Leo G. Lapham, Howard P. 
Parshall, James A. Zinn, William M. Wibel, Thomas 
King, Gaston Becigneul, Everett Barber, John H. 
French, Jr., Milan J. Kralik, Eddie Petroff, Stephen 
Schultz, William Vankoughnet, Robert Holmes, Brun- 
son Gilbert, Frank Collins, Henry Lowe, Robert E. 
McCarthy, William Gurney, Joseph Kritch, and Henry 
Lower, ¢/m 2-25-60. (fiat—Letts, J.) filed 


1960 Mar. 4—Notice by James R. Hoffa to take depositions 
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of Irving I. Boigon; ¢/m 3-4-60; (fiat—Letts, J.) filed 
1960 Mar. 8—Notice of Board of Monitors to take deposi- 
tion of Patrick J. Clifford ¢/m 3-8-60 (fiat—Letts, J.) 
filed 

1960 Mar. 8—Notice of Board of Monitors to take deposi- 
tion of S. George Burris e/m 3-8-60; (fiat—Letts, J.) 
filed 


1960 Mar. 8—Notice of Board of Monitors to take deposi- 
tion of Harold Bach; ¢/m 3-8-60 (fiat—Letts, J.) filed 


1960 Mar. 8—Notice of Board of Monitors to take deposi- 
tion of Irving Blum; ¢/m 3-8-60 (fiat—Letts, J.) filed 


1960 Mar. 29—Motion of James A. Hoffa for temporary 
and permanent injunction and for vacating order set- 
ting date of hearing on interim report; ¢/m 3-29-60; 
Exhibits 1-7; memorandum filed 


1960 Mar. 31—Motion of Board of Monitors to extend 
time to answer motion for temporary and permanent 


injunction to and including 4-15-60; P & A; ¢/m 3-31-60 
filed 


1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Thomas Hickey; ¢/m 3-31-60; approved—Letts, J. 
filed 


1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Godfrey P. Schmidt; ¢/m 3-31-60; approved—Letts, 
J. filed 


1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Lawrence Cohen; ¢/m 3-31-60; approved—Letts, J. 
filed 

1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of John Cassidy; ¢/m 3-31-60; approved—Letts, J. filed 
1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Martin F. O’Donoghue; ¢/m 3-31-60; approved— 
Letts, J. ed 
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1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of John Cunningham; ¢,m 3-31-60; approved—Letts, J. 
filed 


1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Raymond Handel; ¢/m 3-31-60; approved—Letts, J. 
filed 


1960 Mar. 31—Notice of deft Hoffa to take oral deposition 
of Patrick Kennedy; ¢/m 3-31-60; approved—Letts, J. 
filed 


1960 Apr. 4—Statement of defts other than James R. Hoffa 
in connection with Hoffa’s motion for injunction and 
for vacation of hearing order; ¢/m 4-2-60 filed 


1960 Apr. 4—Motion of defts to continue hearing of April 
27, 1960; c/m 4-4-60; P & A; M. C. 4-460 filed 
1960 Apr. 5—Motion of James R. Hoffa for a continuance 
of hearing on interim report; ¢/m 4-5-60 filed 
1960 Apr. 8—Notice by deft Hoffa to take deposition of 
Patrick C. O'Donoghue; ¢/m 4-7-60; fiat—Tamm, J. 
filed 

1960 Apr. S—Notice by deft Hoffa to take deposition of 
Martin F. O’Donoghue; ¢/m 4-7-60; fiat—Tamm, J. filed 
1960 Apr. 8—Notice by deft Hoffa to take deposition of 
Dean Frank J. Dugan; c/m 4-7-60; fiat—Tamm, J. filed 
1960 Apr. 8—Notice by deft Hoffa to take deposition of 
Terrance McShane; ¢/m 4-7-60; fiat—Tamm, J. filed 


1960 Apr. S—Notice by deft Hoffa to take deposition of .- 
Robert F. Kennedy; ¢/m 4-7-60; fiat—Tamm, J. _ filed 


1960 Apr. 12—Opposition of the Board of Monitors to mo- 
tion of defts to continue hearing of April 27, 1960; 
c/m 4-12-60 filed 


1960 Apr. 12—Notice of deft Hoffa of taking depositions 
of John Morse; George Gillespie; Treasurer, Schraft 


xiii 


Ine.; Treasurer, Bickford Ine.; John J. Reynolds; 
Treasurer of Horne & Hardart Restaurant; Treasurer 
of Howard Johnson; Thomas McElvy; Peter W. 
Hoguet; Thomas Brennan; Mr. Bulware; Richard 
Dowling, Jr., George Clements on 4-20-60 and 4-21-60 
(fiat) Tamm, J. ¢/m 4-12-60 


1960 Apr. 13—Notice of James R. Hoffa to take deposi- 
tions of Thomas C. Manning, Frank Kennedy, Andrew 
Boggia, George Becker, Joseph Molloy, John McManus 
and Steve Milne; ¢/m 4-13-60. (Fiat—Tamm, J.) filed 


1960 Apr. 13—Opposition of Board of Monitors to deft 
Hoffa’s motion for continuance of hearing on interim 
report; ¢/m 4-13-60. filed 


1960 Apr. 15—Opposition of the Board of Monitors to mo- 
tion for temporary and permanent injunction and for 
order vacating hearing; ¢/m 4-15-60. 


1960 Apr. 15—Notice by Board of Monitors to take deposi- 


tion of Betty Starrett; ¢/m 4-15-60; (Fiat—Walsh, J.) 
filed 


1960 Apr. 15—Notice by Board of Monitors to take deposi- 
tion of Gus Zapas; ¢/m 4-15-60; (Fiat—Walsh, J.) filed 


1960 Apr. 15—Notice of Board of Monitors to take deposi- 
tion of Gene San Soucie; ¢/m 4-15-60; (Fiat—Walsh, 
J.) filed 


1960 Apr. 15—Notice of Board of Monitors to take deposi- 
tion of Ward Stalbaum ; ¢/m 4-15-60; (Fiat—Walsh, J.) 
filed 


1960 Apr. 15—Notice of Board of Monitors to take deposi- 
tion of Frank McKinney; ¢/m 4-15-60; (Fiat—Walsh, 
J.) filed 


1960 Apr. 15—Notice of Board of Monitors to take deposi- 
tion of Francis A. Moore; ¢/m 4-15-60; (Fiat—Walsh, 
J.) filed 


xiv 


1960 Apr. 19—Notice of James R. Hoffa to take depositions 
of Robert F. Kennedy; ¢/m 4-19-60; consent, (fiat) 
Morris, J. filed 


1960 Apr. 19—Notice of James R. Hoffa to take oral depo- 
sition of Lawrence Smith; ¢/m 4-19-60; consent, ( fiat) 
Morris, J. filed 

1960 Apr. 19—Notice of James R. Hoffa to take oral depo- 


sition of George Meany; c/m 4-19-60; consent, (fiat) 
Morris, J. filed 


1960 Apr. 19—Motion of pltfs. to vacate notice of deposi- 
tions and to quash subpoena issued under such notice: 
exhibit; affidavit of Godfrey P. Schmidt; e/m 4-19-60; 

filed 

1960 Apr. 21—Deposition of Martin F. O’Donoghue dtd 
Apr. 6, 1960; Exhibits attached filed 


1960 Apr. 21—Deposition of Martin F. O’Donoghue dtd 
Apr. 11, 1960; Exhibits attached ; $289.60 filed 


1960 Apr. 21—Reply of defts to opposition of Board of 
Monitors to Motion for injunction and for order vacat- 
ing hearing; ¢/m 4-21-60 filed 

1960 Apr. 27—Deposition of Walter Sheridan by deft 
Hoffa; $12.50 filed 


1960 Apr. 27—Deposition of Thomas M. Brennan by deft 
Hoffa; $12.50 filed 


1960 Apr. 27—Deposition of Raymond H. Handel by deft 
Hoffa; $52.80, Exh 1 & 2 filed 
1960 Apr. 27—Deposition of Laurence Joel Cohen by deft 
Hoffa; 2 vols. $151.20 exhibits 1, 2,3,4,and5 filed 


1960 Apr. 27—Hearing begun; Court disqualifies itself and 
remands case to Chief Judge for reassignment Letts, J. 


1960 Apr. 27—Motion for continuance of hearing heard, 
argued and denied; (Rep J. Maher) (N) Jackson, J. 


xv 


1960 Apr. 28—Deposition of Frank E. McKinney, Betty 
Jane Starrett, Ward Frederick Stalbaum, Francis J. 
Moore, and Gene San Soucie published & filed 


1960 Apr. 29—Deposition of Laurence T. Smith by deft 
Hoffa; $44.00. filed 


1960 Apr. 29—Deposition of John Patrick Kennedy by 
deft Hoffa; $89.60. filed 


1960 Apr. 29—Deposition of Terrence F. McShane by deft 
Hoffa; $71.20. filed 


1960 Apr. 29—Deposition of George Meany; $20.00. filed 


1960 Apr. 29—Motion for temporary and permanent in- 
junction and for vacating order setting date of Hearing 
on Interim Report heard, argued, and denied. (Rep. 
Maher) Jackson, J. 


1960 Apr. 30—Order denying motion of deft James R. 
Hoffa, to enjoin temporarily or permanently the sched- 


uled hearing on an Interim Report in all respects and 
setting hearing for May 3, 1960. (signed April 29, 1960) 
micro 4-27-60 Jackson, J. 


1960 Apr. 30—Notice of Appeal of defts from order of 
Apr. 30, 1960; copies mailed to Godfrey Schmidt, Her- 
bert Miller, Benjamin Simons, and Martin O’Donoghue; 
Deposit by Bergan, $5.00. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


Joun Cunnincuam, ef al., 
Plaintiffs, 


Le Civil Action No. 2361-57 


Joun F. Eneuisx, et al., 
Defendants. 


[Filed September 14, 1959] 


INTERIM REPORT 


The Board of Monitors has ascertained that in three in- 
stances since the entry of the Consent Order of January 
31, 1958, James R. Hoffa, Provisional General President 
of the International Brotherhood of Teamsters and Presi- 
dent of Truck Drivers Local No. 299, Detroit, Michigan, 
has permitted substantial sums of money belonging to Local 
299 to remain on deposit at banks without drawing interest 
in direct violation of Paragraph 5 of the Consent Order. 
As more fully outlined below, it further appears that in at 
least one instance the deposit was made to further the in- 
terests of a corporation in which the Provisional General 
President had an interest, a further violation of the Con- 


sent Order. 


This Interim Report is divided into three parts. The 
first deals with the so-called Sun Valley Transaction, the 
second with the deposit of Local 299 funds at no interest in 
the Commercial State Bank and Trust Company, New York, 
New York, and the third with the deposit of Local 299 
funds at no interest in the Fidelity Bank and Trust Com- 
pany, Indianapolis, Indiana. 
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I. The Sun Valley Transaction 


1. In approximately April of 1955 Sun Valley, Inc. a 
Florida corporation, the president of which was a Mr. 
Henry Lower, purchased substantial acreage near Orlando, 
Florida, for a large-scale real estate development. Mr. 
James Hoffa had, prior to this time, endorsed a $50,000.00 
loan which the Commercial Bank of Detroit had made to 
Sun Valley, Inc. Subsequently, Sun Valley, Inc., sought a 
loan of $300,000.00 from the Florida National Bank at 
Orlando. As consideration for this loan, a check in the 
amount of $300,000.00 was drawn on the funds of Truck 
Drivers Local 299, Detroit, Michigan, by Frank Collins and 
James Hoffa and transmitted to the Florida National Bank 
at Orlando. Immediately after the deposit of these Team- 
ster funds, the $300,000.00 loan to Sun Valley, Inc., was 
made. 


2. Subsequently, in November 1956, two more checks, 
each in an amount of $100,000.00 were drawn on Local 299 
funds. Both checks were signed by Frank Collins and 
James Hoffa. The two checks were given to Mr. Henry 
Lower, President of Sun Valley, Inc., who personally de- 
livered them to officials of the Florida National Bank at 
Orlando. Immediately thereafter, an additional loan of 
$200,000.00 was made by the Florida bank to Sun Valley, 
Ine. 


3. Both of the loans to Sun Valley, Inc., were made on 
the understanding that the funds of Local 299 would re- 
main on deposit in the Florida National Bank at Orlando 
in a non-interest bearing account until such time as the 
loans to Sun Valley, Inc., were repaid. 


4. In 1956 Mr. Henry Lower had a cashier’s check for 
$25,000.00 cashed and delivered the $25,000.00 in cash to 
James Hoffa at his home. This has been described as an 
interest-free loan. 


5. Sun Valley, Inc., subsequently repaid $100,000.00 of 
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its $500,000.00 debt to the Florida bank and $100,000.00 of 
Local 299 funds were withdrawn from the Florida bank. 


6. Sun Valley, Inc., is currently the subject of a reorgan- 
ization petition under the Federal Bankruptcy Act. It has 
defaulted on its loan to the Florida National Bank at Or- 
lando and that bank has obtained a judgment against Sun 
Valley for approximately $356,000.00. 


7. On August 11, 1959, at a meeting with the Board of 
Monitors, Mr. Hoffa stated that he had directed the re- 
moval of the $400,000.00 of Teamster funds from the 
Florida National Bank at Orlando. The Monitors are in- 
formed, however, that the bank has refused to honor checks 
seeking to withdraw this sum on the ground that at the 
time the deposit of Local 299 funds was made there was 
an agreement that these funds would remain on deposit 
with the bank until said loans made to Sun Valley, Inc., had 
been repaid. 


8. At no time has this deposit with the Florida National 
Bank drawn any interest for the benefit of the rank and 
file members of Local 299. 


9. Funds of Joint Council 43 and Local 299 have been 
expended directly or indirectly to further the sale of lots 
by Sun Valley, Inc., and officials and business agents of 
Teamster locals have actively encouraged members of the 
Teamster Union to purchase said lots. 


10. At present and at all times material hereto, James 
R. Hoffa has been President of the Truck Drivers Local 
299 and Joint Council 43. 


11. At the present time Sun Valley, Inc., is financially 
unable to construct roads and to provide other utilities so 
that persons who have purchased lots may develop and 
build homes on their lots, and, furthermore, in many in- 
stances, it is impossible for the lot owners to locate their 
lots without payment of expensive surveying costs. 
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12. James R. Hoffa was granted an option to purchase 
a substantial percentage of the outstanding shares of cap- 
ital stock of Sun Valley, Inc., on or about April 15, 1955. 
Mr. Hoffa had this option at the time of, and subsequent to, 
entry of the Consent Order and did not relinquish this 
option until on or about November 15, 1958. 


Il. The Commercial State Bank and Trust 
Company of New York 


1. In 1956 one Benjamin Dranow, who had a checking 
account in the Commercial State Bank and Trust Company 
of New York, arranged a meeting between James Hoffa 
and an official of the bank. At the meeting Mr. Hoffa dis- 
cussed the desirability of opening an account for Truck 
Drivers Local 299 with the bank. By check dated October 
29, 1956, signed by Frank Collins and James R. Hoffa, an 
account for $50,000.00 was opened in the name of Truck 
Drivers Local 299. 


2. This $50,000.00 account was maintained in the Com- 
mercial State Bank until on or about September 22, 1958, 
when the funds were withdrawn and the account closed. 
No interest whatsoever was ever paid on the deposit. There 
was no activity in the account other than the opening and 
closing of the account. 


3. Shortly prior to the deposit of $50,000.00, the check- 
ing account of Mr. Dranow commenced to show overdrafts 
which continued and increased subsequent to the deposit 
by Hoffa of the $50,000.00. 


4. In approximately October of 1956 Mr. Dranow pur- 
chased the John W. Thomas Department Store in Minneap- 
olis, Minnesota. The Michigan Conference of Teamsters 
loaned this department store $200,000.00 and the Central 
States Southern and Southeastern Pension Fund loaned 
this store $1,000,000.00. 
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Ii The Fidelity Bank Transaction 

1. On or about October 28, 1954, an account in the name 
of Truck Drivers Local 299 was opened in the Fidelity 
Bank and Trust Company, Indianapolis, Indiana. The ac- 
count was started with a check in the amount of $125,000.00 
drawn on Local 299 funds and signed by James Hoffa and 
Frank Collins. The account wes dormant. At no time was 
interest ever paid on this $125,000.00 while it was on de- 
posit. 

2. After a conference with the Board of Monitors, the 
Board was informed by defendant Hoffa in a letter dated 
August 31, 1959, that the $125,000.00 had been withdrawn 
from the Fidelity Bank and Trust Company and deposited 
on August 13, 1959, in a savings account in the Public Bank 
of Detroit. For the first time this sum commenced to draw 
interest for the benefit of the members of Local 299. 


IV. Conclusion 


It is the opinion of the Board of Monitors that each of 
the above-described bank transactions is violative of Para- 
graph 5 of the Consent Order and the fiduciary standards 
therein established. The Board is of the opinion that de- 
fendant Hoffa’s acquisition of an option to purchase a sub- 
stantial percentage of the stock of Sun Valley, Inc., is not 
only violative of the fiduciary standards required by Para- 
graph 5, but also constitutes a violation of Paragraph 6 
of the Consent Order. 


The Board of Monitors hereby requests the court to (1) 
require defendant James R. Hoffa to account fully con- 
cerning each of the above transactions within twenty days 
from the date hereof by filing verified written statements 
admitting or denying the truth of the above allegations, and 
fully explaining each transaction, and (2) to authorize the 
Board of Monitors to utilize depositions and other dis- 
covery procedures including the power of subpoena to 
enable the Board of Monitors to obtain all testimony under 
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oath, with right of cross-examination to defendant Hoffa, 
relevant to the above transactions. 


The Board of Monitors respectfully requests the court 
that the matters contained herein be set down for an early 
hearing and that after such hearing, and in the event the 
court finds that the decree has been violated, that the court 
take such action as may be warranted, including without 
limitation, removal of defendant Hoffa from office as Pro- 
visional General President, surcharging defendant Hoffa 
with any loss of income to the members of Local 299 oe- 
casioned by the acts set forth above, and that the court 
direct the Monitors to file a report and recommendation 
with the General Executive Board of the International 
Brotherhood of Teamsters for the processing of discipli- 
nary charges against the membership rights of the defend- 
ant, Provisional General President Hoffa, and the court 
take such further action as may be just and equitable in 
the premises. 


Respectfully submitted, 
/s/Martin F. O’Donoghue 


Martin F. O’Donoghue 
Chairman, Board of Monitors 


/s/Lawrence T. Smith 
Lawrence T. Smith 
Monitor 
/s/Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 
/s/Raymond G. Larroca 
Raymond G. Larroca 
of 
Kirkland, Ellis, Hodson, Chaffetz & Masters 
800 World Center Building 
16th & K Streets, N. W. 
Washington 6, D. C. 
Attorneys for the Board of Monitors 


[Filed October 9, 1959] 


SEPARATE REPORT OF MONITOR MAHER TO 
INTERIM REPORT OF THE MAJORITY 
FILED SEPTEMBER 14, 1959 


1. This Monitor concurs with the majority only to the 
extent that he would treat only as information those mat- 
ters which the majority reports to the Court as legally 
proven facts. This Monitor believes that the Board should 
consider only that information relating to events subse- 
quent to the entry of the Consent Decree on January 31, 
1958. He would call upon the General President to give 
the reasons for the retention of the funds in the three 
named banks without interest, if that is the fact. Upon 
receipt of such explanation, this Board should determine 
whether there appears to be a violation of the Consent De- 
cree and, if so, to report it to the Court. The Board should 
not act ex parte. 


2. Other than the limited concurrence set forth above, 
this Monitor is in disagreement with the majority for the 
reasons which follow. 


3. This Monitor cannot report to this Court, as legally 
provable facts, matters which are based almost entirely 
upon untested testimony given before a legislative investi- 
gating committee. 


4. This report places in focus a basic disagreement be- 
tween the majority and this Monitor as to the Board’s 
powers under the Consent Decree, as interpreted by the 
Court of Appeals. The authority of the Board as defined 
by that Court is now expanded by the majority to vest in 
it investigatory and accusatory functions. 


5. The majority has considered the transcript of hear- 
ing before the legislative investigating committee, placed 
upon that untested testimony the cloak of judicially proven 
facts, selected portions of that testimony which supports 
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an accusation, ignored the evidence to the contrary; and 
has used the selected testimony as the basis of a factual re- 
port to the Court, in which it makes accusations of viola- 
tions of the Consent Decree; and asks removal of the Gen- 
eral President of the defendant union. This procedure is 
strikingly similar to the operation of a grand jury, except 
that such a body requires the testimony of witnesses. 


THE SUN VALLEY TRANSACTION 


6. The matters set forth in the report with respect to this 
transaction, except the retention of the money on deposit 
with the Florida National Bank at Orlando subsequent to 
January 31, 1958, and the alleged retention of the option 
by the General President subsequent to that date; are all 
alleged events which predated the entry of the Consent 
Decree. 


7. All of these matters were alleged by the plaintiffs in 
Paragraph 43, Sub-Paragraphs 21, 22 and 23 of the 


amended complaint. They were denied by defendants in 
their answer. 


8. The majority now seeks to relitigate these issues which 
this Monitor believes were determined by the Consent De- 
cree. Seemingly the majority is of the opinion that the 
Consent Decree has retroactive application. 


9. With respect to Sun Valley the “evidence” which has 
been considered by this Board is as follows (1) the tran- 
script of the McClellan hearings which this Monitor de- 
clines to accept as evidence; (2) a confidential report of 
former Monitor Schmidt which this Monitor has never 
seen; (3) three letters and telegrams which passed between 
the Orlando Bank and the Public Bank of Detroit in Sep- 
tember of 1959, which are probative of nothing; (4) what 
the Chairman advises the Board he was told by bank offi- 
cials in Orlando; and (5) what the Chairman says he saw 
in the bank records in Orlando. This Monitor cannot make 
afinding on such a record. 
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10. Nor can this Monitor report to the Court as a fact 
that there was an agreement that the funds of Local 299 
would remain on deposit in the Orlando Bank in a non- 
interest bearing account until the Sun Valley, Inc., loan 
was repaid as set forth in Paragraph 3 of the majority re- 
port; or that the deposit by Local 299 was the consideration 
for a loan to Sun Valley as stated in Paragraphs 1 and 2 
of the report. 


11. Before making such a report to the Court this Mon- 
itor believes that the existence or nonexistence of the facts 
in question could be readily established by any one or more 
of the following documents, if they exist. 


The application for the loan by Sun Valley, Ine., which 
should recite whether the deposit of Local 299 was pledged 
as security. 

Any resolution of Local 299 which authorized Lower to 
pledge the deposit as security. 

Any instrument held by the bank showing that the deposit 
was contingently encumbered. 

Any mortgage, deed of trust or pledge which would show 
the security for the loan. 

Any report made by the bank to the trustees of Local 
299 which would indicate whether the deposit was subject 
to an encumbrance. 

Any periodic report of National Bank Examiners who 
are required to inquire into the security given and the 
soundness of loans made by member banks. 


Any writing of any nature signed by any authorized offi- 
cer of Local 299 which would indicate that the local agreed 
to reimburse the bank upon any default in the Sun Valley 
loan. 


12. This Monitor finds it difficult to believe that a Na- 
tional Bank, circumscribed by rigid regulations, would 
make a loan of $500,000 without having a description of the 
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security for the loan in writing; a written authorization of 
the owner of the security approving its deposit as security ; 
and a writing, signed by the owner of security, agreeing 
to pay the loan in event of default. 


13. The transaction is one clearly within the English 
Statute of Frauds which this Monitor is advised is restated 
in Sees. 725.01 et seq. of the Florida Statutes of 1957. It 
appears to this Monitor that the bank officials would have 
been aware of the statutory requirements. If the deposit 
was to be contingently liable for the loan, then the bank 
would require written agreement to that effect. 


14. This Monitor is advised, and he so advised the Board 
on September 14, 1959, that a civil action is now pending 
in the United States District Court for the Southern Dis- 
trict of Florida, Orlando Division, Civil No. 983, wherein 
Local 299 seeks payment of its deposit, plus damages for 
its wrongful detention, from the bank in question. 


15. This Monitor is of the view that this Board, before 
filing such a report to this Court, should await the deter- 
mination of the pending suit before the District Court in 
Florida which has jurisdiction of the parties and subject 
matter; and the final judgment of which court would be 
res judicata. 


16. The matter of the retention of funds in a noninterest- 
bearing account in the Orlando Bank will be discussed in 
subsequent paragraphs dealing with like deposits in In- 
dianapolis and New York City. 


THE COMMERCIAL STATE BANK AND 
TRUST COMPANY OF NEW YORE: AND 
THE FIDELITY BANK TRANSACTIONS 


17. This Monitor was advised orally by the Chairman on 
September 11 and September 14, 1959, that the matters 
set forth in the Section I, Paragraphs 1 to 4 inclusive, of 
the majority report were learned by him and the then 
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Board Counsel Miller in a secret investigation they had 
made about a month prior in New York City. No evidence, 
documentary or otherwise, was presented to the Board. All 
the Board had before it was the Chairman’s oral statement 
of what he and Mr. Miller saw, and were told, in their in- 
vestigation. This Monitor cannot report such matters as 
facts to the Court. 


18. The Fidelity Bank Transaction set forth in Section 
IJ, Sub-paragraphs 1 and 2, is based upon the testimony 
before the McClellan Committee upon the nature of which 
this Monitor has previously commented. 


19. In each of these bank deposit transactions the ma- 
jority finds violation of Paragraph 5 of the Consent Decree. 
The majority makes its findings of violations because it 
appears to them that these monies were retained in non- 
interest-bearing accounts. This Monitor believes that before 
such a finding could properly be made it would be necessary 
to have before it the By-Laws of Local 299 outlining the 
duties imposed upon the officers with respect to the nature 
of the accounts in which Union funds are to be deposited. 
In the absence of such By-Laws then the Board should look 
to any Resolution or other formal action taken by the Local 
which would indicate the duties of the officers with respect 
to the nature of the deposit accounts. 


20. Labor unions are nontrading and nonprofit making 
voluntary associations. Their initial strength derives from 
their ability to act collectively in bargaining with manage- 
ment. Over a period of the last twenty-five years labor un- 
ions have added another weapon in their struggle with 
management over pay rates and working conditions. That 
is, they have amassed wealth which enables them to with- 
stand the economic pressure of a prolonged lock-out or 
strike. The advantage of their money assets lies in im- 
mediate availability to pay benefits to its members in the 
event of loss of income due to labor disputes. 


21. National Bank regulations authorize chartered mem- 
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bers to contract with depositors with respect to interest- 
bearing accounts so as to require a thirty-day notice before 
withdrawal of funds. In this Monitors’ experience it ap- 
pears that bank boards usually are composed of business- 
men whose interests are usually identified with manage- 
ment. 


22. Under such a deposit contract bank officials could 
very well insist upon their contractual thirty-day notice 
of withdrawal of interest-bearing funds. This would have 
the effect of depriving union members of their strike bene- 
fits for a period of thirty days. Thus, management could 
neutralize the ability of union members to withstand the 
privation attendant upon loss of wages. 


23. This Monitor is of the opinion that if the Officers of 
Local 299 deposit their money in interest-bearing accounts 
which would remove it from availability for payment of 
strike benefits for any period of time, then they are violat- 
ing their duties as local officers. In short, what this Mon- 
itor believes is that the majority are attempting to require 
local union officers to violate their obligations. 


24. This viewpoint is supported by the provisions of 
the International Constitution. Section 10 of Article 10 of 
the 1957 Constitution makes it compulsory upon all local 
unions to keep their money deposited in reliable banks in 
the name of the local unions, and all monies paid out for 
the local union must be paid by check. This clearly con- 
templates that union funds be in demand deposits and not 
time deposits. 


25. The Convention distinguished between Local funds 
and funds of the International Union, by providing in Sec- 
_tions 6a and b of Article 7 that “all monies shall be placed 
in banks approved by the General Executive Board”; and 
“At least 25% of the funds and assets * * * * shall be kept 
in interest bearing bank accounts and short term Govern- 
ment obligations as directed by the General Executive 
Board.” 
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25A. It would be of interest to learn whether the money 
deposited in the alleged non-interest bearing accounts had 
been withdrawn from interest bearing accounts. 


CONFLICT OF INTEREST 


26. This Monitor cannot find on this record that a con- 
flict of interest on the part of the General President existed 
prior to, or subsequent to the entry of the Consent Decree. 
In any event, the majority finds that he divested himself 
of such interest in November of 1958. 


THE ADOPTION OF THIS REPORT 


27. This Monitor considers that he is obligated to bring 
to the attention of this Court the circumstances surround- 
ing the adoption of the report by the majority. 


98. This Monitor has repeatedly asked the majority of 
the Board to give him reasonable notice of the subject 
matters to be considered at Board meetings. On September 


9, 1959, this Monitor again requested at least 48 hours’ 
notice of the Agenda of any given Board Meeting. He was 
told by the majority that that was a reasonable request and 
it would be observed. 


29. He was told orally on that day what the Agenda was 
for the Board of Monitors’ Meeting on Friday, September 
llth. This was confirmed by letter dated September 10, 
1959 and received by this Monitor on September 11, 1959, 
which letter is attached hereto and marked Exhibit 1. It 
will be seen from this Exhibit that no mention was made 
of the proposed discussion of any report asking for the 
removal of the General President. 

30. At approximately 1 P. M. on September 11, 1959, 
General Counsel Miller inquired of Monitor Smith: “Is 
that report ready?” 

This Monitor inquired: “What report?” 

Mr. Miller replied: “A report I am preparing.” 
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This Monitor asked: “What report?” 

Mr. Miller turned to Monitor Smith and asked: “Is it 
all right to let him know?” 

This Monitor inquired: “Why shouldn’t it be all right?” 

Monitor Smith said: “It’s O. K. He can see it.” 

This Monitor inquired of Monitor Smith: “When did 
you first learn of it?” 

He replied: “Just this morning.” 


31. Five typewritten pages of the report were handed to 
this Monitor. This was about 1:15 P. M. The Chairman 
moved that the report be filed with the Court. Monitor 
Smith seconded the motion. This Monitor read through the 
report until about 1:25 P. M. He protested the lack of 
notice, and demanded at least 48 hours to study the basis 
of the report. The Chairman stated this Monitor could have 
until 3:30 that afternoon to read the report. This Monitor 
refused to consider such a proposal, and insisted upon 48 
hours’ notice. 


32. Monitor Smith said: “If he won’t take till 3:30 this 
afternoon let’s go ahead and vote on it now.” 


33. This Monitor asked the basis for the report. The 
Chairman stated that it was the transcript of the McClellan 
Hearing. This Monitor stated he hadn’t read the McClellan 
Hearings, therefore he couldn’t evaluate the report. The 
Chairman also said that he had gone to Orlando, Florida 
with Mr. Miller and they had talked with lawyers for the 
Bank and the President of the Bank, and he was using in- 
formation received from them as the basis for his determi- 
nation. 


34. The Chairman also said that he and Mr. Miller had 
gone to New York last month and investigated the Com- 
mercial State Bank and Trust Company matter. Upon 
inquiry the Chairman stated that he had no statements or 
evidence to present to the Board with respect to this trans- 
action. 
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35. The Chairman stated he had had this report for some 
time. This Monitor asked why he hadn’t seen the report 
prior to that day. The Chairman said it would have taken 
him only ten minutes to dictate it. This Monitor said that 
if that was all the time required to dictate the report, this 
Monitor at least should have gotten a copy before. The 
Chairman stated that the Monitor had been out of town. 


36. This Monitor inquired whether any of the Board’s 
action was predicated on a report of former Monitor 
Schmidt of his investigation in Orlando. The Chairman 
said it was. 

This Monitor said: “I would like to see the report.” The 
Chairman said: “Remember, Judge Letts told me I could 
hold some things confidential.” 


37. The Board adjourned at 1:35 until 3:30 P. M. 


38. The Board reconvened at 3:30 P. M. The majority 
then gave this Monitor until September 14, 1959 to study 


and evaluate the report. 


39. The Board convened at 9:50 A. M. on September 
14th. This Monitor then began his discussion of the report. 
At 10:10 A. M. the Board adjourned because of a commit- 
ment of the Chairman. At 11:50 A. M., while the other 
Monitors were awaiting the return of the Chairman, this 
Monitor saw the interim report on the Board table. It had 
been signed by the Chairman and Monitor Smith. 


40. The Board reconvened at 1:15 P. M. This Monitor 
then gave his views of the report. This discussion con- 
tinued to 1:45 P. M. The vote was taken at 1:45 P. M. This 
Monitor asked to see the original of the report. It had al- 
ready been signed by Monitor Smith and the Chairman. 


41. This Monitor pointed out that it had already been 
signed, and inquired when it had been signed. This Monitor 
was told that it was signed when he started to discuss it at 
the morning session. 
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42. The Chairman again stated that he had had the re- 
port ready for a long time. This Monitor inquired why he 
had not seen the copy if it had been ready for a long time. 

The Chairman answered: “Because of the situation.” 

This Monitor inquired: “What situation?” 


The Chairman stated: “You know what I am talking 
about.” 


43. The only situation that this Monitor is aware of that 
would prompt any secrecy on the part of the Chairman is 
that this Monitor has refused to act as a part of a secret 
body. He has at all times insisted that he is free to discuss 
the business of the Board of Monitors with both the 
plaintiffs and defendants, and any other interested party. 


44. On September 14, 1959, The Evening Star in its 
earliest edition carried a bulletin stating that the Board 
had asked this Court to suspend James R. Hoffa as Presi- 
dent of the Union. A photostatie copy of that report is 


attached hereto and marked Exhibit 3. 


45. This Monitor is advised and informed that in order 
for this article to appear in the edition of the Star in which 
it did appear, it would have been necessary for the original 
copy to clear the City Desk at 10:15 A. M. on September 
14th. The Board was in session from 9:50 to 10:10 A. M. 
on that morning. This article had cleared the City Desk 
of the Evening Star three hours and 35 minutes prior to 
the time when the Board formally voted on the report. 


46. This Monitor is of the opinion that the factual mat- 
ters set forth above evidence a predetermination of this 
important matter by the majority of the Board. 


47. This Monitor also reports to this Court that the 
manner in which this report was considered and adopted 
by the majority is in violation of the Consent Decree and 
the obligations of the Board to afford full participation to 
each of the Monitors as required by the Court of Appeals. 
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48. This matter of claimed exclusion of this Monitor, 
appointed by this Court, from any meaningful participation 
on this Board is not new. See Paragraphs 19 to 29 of this 
Monitor’s dissent, attached hereto as Exhibit 2. 


GENERAL OBSEEVATIONS 


49, This Monitor is of the opinion that the request of the 
majority for a hearing by this Court on this report is pre- 
mature. This Monitor believes that this Board can require 
of the General President that he explain circumstances of 
the transactions in question, which oecurred subsequent to 
the entry of the Consent Decree. So far the Board has not 
asked such explanation of him. 


50. The majority in the opening paragraph of the interim 
report state that they have ascertained that there is viola- 
tion of Paragraph 5 of the Consent Decree. This Monitor 
observes that if they have made certain of such violations, 
then properly they should report that fact to the Court and 
seek enforcement of the Decree; but that if they have made 
certain of their proof, there is no need for the discovery 
procedures asked in the conclusion to the report. 


51. This Monitor is also unable to find any authorization 
in the Consent Decree which would empower the Board, in 
the alternative, to ask this Court to remove the defendant 
Hoffa from office, particularly in view of the fact that it 
would deprive the membership of the Teamsters of the 
service of their elected President, without notice to them. 
Further, this Monitor believes the Board should first ascer- 
tain the facts, and fit the relief to the facts, not vice versa. 


CONCLUSIONS 


52. This Monitor is of the opinion that the report should 
be remanded to the Board with instructions to that Board 
to: 

To request the General President to explain the trans- 
actions; 
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If he refuses, the Board should take evidence so that its 
report can be made upon judicially provable evidence; 


That the scope of its inquiry be limited to the period 
from the date of the entry of the Decree; 

That the Board use interrogatories or other discovery 
procedures, if necessary, to ascertain the proof of the facts 
in question ; 

And when it has made its determination in a judicially 
approved manner that it then report to the Court; 


That the Board be instructed to use procedures which 
require reasonable notice to all of the Monitors as to the 
subjects that will be diseussed at the Monitor meetings; and 


That the Board use procedures that will give meaningful 
representation to all parties in interest; and that no action 
be taken by the Board except after full deliberation and 
consideration of the views of each member of the Board. 


Respectfully submitted, 
/s/ Daniel B. Maher, Monitor 
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Boarp oF Monitors 
FOR THE 
INTERNATIONAL BrorHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WakEHOUSEMEN AND HELPERS OF AMERICA 


Appointed by the United States District Court 
For the District of Columbia 


September 10, 1959 


Martin F. O’Donoghue, Chairman 
831 Tower Building 
Washington 5, D.C. 


Godfrey P. Schmidt 
12 East 41st Street 
New York 17, New York 


Daniel B. Maher 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Daniel B. Maher, Esq. 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Lawrence T. Smith, Esq. 
917 15th Street, N. W 
Washington, D. C. 


Gentlemen: 


Re: Board of Monitors Meeting, September 11, 1959 


There will be a meeting of the Board of Monitors at 
10:00 a.m. in my office on September 11, 1959. 
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The agenda for the meeting will include the following: 


1. Recommendations regarding Messrs. Gross, Pro- 
venzano and Glimco. 


. Local 100 
. Local 377 
. Trusteed Local 431 
. Local 449 
. Local 770 
. Trusteed Local 596 


Very truly yours, 


Martin F. O'Donoghue 
Chairman, Board of Monitors 
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EXHIBIT 2 


Dissent of Monitor Maher to Rules of Procedure 
temporarily adopted July 30, 1959 


1. This Monitor is in basic disagreement with the major- 
ity of the Board as to the scope of its authority under the 
Consent Decree. 


2. The majority of the Board believes it has wide rang- 
ing investigatory powers; including the authority to initi- 
ate investigations, to require members of the union to ap- 
pear before it for inquisition, to function in other juris- 
dictions by holding hearings and requiring union members 
to appear before it for interrogation; and to entertain 
complaints without requiring the aggrieved party to ex- 
haust his remedies within the Constitution. 


3. Some background is necessary. 


4. The Cayton Board adopted Rules of Procedures and 
promulgated them to the Teamsters in the March issue of 
the union magazine. This Board considered the 1957 Con- 
stitution was in effect; and advised the membership that 
“complaints within the sphere of our authority should first 
be made to the appropriate union official or subordinate 
body and thence to the General Executive Board.” (See 
Ex. 4, p. 53, Initial Report.) 


5. This is in accordance with the requirements of Ar- 
ticle XVIII, Sec. 14(a) of the 1957 Constitution, that an 
aggrieved member exhaust his remedies within the union 
before resorting to an outside tribunal. 


6. As this Monitor interprets the opinion of the Court 
of Appeals in this case, that Court read the Consent De- 
cree as adjudicating rights of the parties under the union 
Constitution. 


7. In its opinion that Court determined when action of 
union officials was required it should be done in accordance 
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with the union Constitution. See pp. 18, 19, 20, 22 and 24 
of the Court’s opinion of June 10, 1959. 


8. The majority of the Board are of the opinion that 
the Consent Decree supervened the union Constitution and 
that that decree gives the Board broad inquisitional powers 
even when powers conflict with the union Constitution. 


9. This was their position before J. Letts in chambers 
on July 16, 1959, when the new proposed rules of procedure 
were discussed. 


10. However, within a few days we find the Chairman 
of the Board, in the opposition to the application for Stay 
filed in the Supreme Court stating to that Court: 


11. The opinion of the Court of Appeals makes it clear 
“that the International’s Constitution is to remain the 
fundamental law of the Union. Internal disciplinary pro- 
ceedings as well as all the other affairs of the Union are 
to be determined in accordance with that Constitution.” 


12. In the proposed rules there is no requirement that a 
complaining party exhaust his intra-union remedies. The 
Board now takes all complaints without regard for con- 
stitutional requirements as to exhaustion of remedies with- 
in the union. 


13. The Court of Appeals defined the Board’s power, as 
recommendatory, consultative and advisory. The majority 
now claims for the Board another power—investigatory. 
We are now the relative equivalent of a “Three Man Grand 
Jury” inquiring into the International Union. 


14. It might be well to make passing reference to the 
fact that all members of the union were notified by the 
Cayton Board in March, 1958 that complaints should be 
processed within the union. Although, in practice, this 
was ignored by the present board. (See Monitor Wells’ 
dissent, page 14, Initial Report of Board.) 


15. The International Union is composed of more than 
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1,500,000 members. It is a highly complex organization. 
If we are going to immediately shift gear from high over- 
drive to reverse the Board ought to at least give the mem- 
bers ample notice. 


16. If the Board was deliberately trying to frustrate the 
purposes of the Consent Decree it could not do it more 
effectively than by adopting these rules, violative as they 
are, of the Union Constitution. I predict that every time 
this Board recommends action against a member or offi- 
cial on the basis of a complaint by an aggrieved member 
who has not followed Constitutional procedures the party 
against whom the complaint is made will readily obtain 
injunctive relief against the union official who seeks to en- 
force the Board’s recommendation. 


17. The plaintiffs’ action was based on contract. The 
contract covered all members of the union, not just the 
plaintiff. If it be contended that the defendant officers 
voluntary agreed to vest extra constitutional powers in the 


Board, then I say that in this respect the Decree is of doubt- 
ful validity. Such action without notice to the entire class, 
would be a deprivation of the rights of the members: (1) 
to have the union affairs conducted in accordance with the 
constitution; (2) to have the union’s business conducted by 
its duly elected officers; (3) to have disciplinary proceed- 
ings conducted within the framework of the constitution ; 
and (4) the action of the officer in consenting to the Decree 
would be an exercise of power they do not possess and, in 
effect would be amending the Constitution, the power to 
do which vests in the convention. 

18. Adoption of Rule 2 will precipitate endless litigation. 

19. Rule 3 is a further implementation of an apparent 
design of the majority to exclude the union designated 
Monitor from full participation in the functions of the 
Board. 

20. This is not a new situation. Monitor Wells had oc- 
easion to complain in this regard. (See Monitor Wells’ 
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dissent to Recommendation No. 19 and P. 23 of the Court 
of Appeals opinion.) 


21. This Monitor is of the belief that the appellate court 
clearly informed us that the Board must function as such 
in these words: 


“We point out also that the Monitors must use proce- 
dures which afford opportunity for all three Monitors 
to participate. Hach has its responsibilities as an offi- 
cer of the Court.” It is as if the Court had never 
spoken. 


22. The plan of exclusion is manifested by the first draft 
of the proposed new rules dated July 1, 1959. 


Rule 1—provided as follows: 


“Upon receipt of a complaint, the Chairman will pro- 
vide copies to the other Monitors. It is understood 
that no Monitor will provide the International Union 
with a copy of the complaint, a summary thereof or 
the name of the complainant.” 


23. It should be pointed out that from the inception of 
the Board the plaintiffs have had their lawyer and later his 
associate sitting as a member of the Board. They did not 
need to be informed. The rule would have prevented this 
Monitor from discussing pending matters with union offi- 
cials without violating the Board rules. This would have 
deprived the union members of any effective representa- 
tion on the Board. 


24. This rule was discarded but it has evidentiary value 
in that it demonstrates the design to exclude this Monitor 
from full participation in the Board’s affairs. 


25. The present rules accomplish the design just as effec- 
tively. The majority vests a “discretion” in the Chairman 
to handle complaints in a confidential manner in its pre- 
liminary investigatory stage. The Chairman thus acts 
as a one-man Board in determining whether the Board 
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has jurisdiction of a complaint, and whether a prima facie 
complaint is made. 

26. There is nothing in the Consent Decree that author- 
izes a one-man Board for any purpose, and the Court of 
Appeals tells us in plain and simple terms that we should 
function as a Board and each Monitor has his obligations. 

27. This Rule is important. It gives the Chairman au- 
thority to expand the services of the Board staff and to 
expand Board funds without consultation with other Board 
members, who are equally responsible to the Court for 
proper disbursement of Board funds. 

28, Equally important is the fact that a substantial num- 
ber of complaints, perhaps half of all complaints now pend- 
ing involve matter of collective bargaining contract griev- 
ances and employer—employee disputes over which this 
Board has no jurisdiction. 

29. Each Monitor should have the right to participate 
in a decision whether a complaint comes within the ambit 


of Board Powers. So, also, he should participate in any 
decision involving use of Board Personnel and expenditure 
of Board funds. 


30. Rule 4 purports to give the Board authority to recom- 
mend to the International Union that they direct subordi- 
nates to make available to the Board staff member all book 
and records which he may request; and to answer such 
questions as the staff member may propound. 


31. In my judgment, any member of a union who received 
such a broad order from an International Officer would, 
ignore it and could do so with impunity. There is no con- 
stitutional authority in the International Officers to issue 
such a broad command; and there is no authority in the 
Constitution which would support any order to subordinate 
to submit to general inquisition of the member, and sur- 
render of “all books and papers” to a Board staff member, 
who has no association with the union. The power we seek 
to vest in a staff member by way of a direction to the Inter- 
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national exceeds that of a duly impaneled grand jury and 
the Government itself, including Congressional Investigat- 
ing Committees. 

32. There is no basis in the Consent Decree upon which 
the majority may rest its investiture of plenary emer- 
gency powers in the Chairman. It violates the specific in- 
structions of the Court of Appeals. 

33. This Monitor believes that if this Board operates 
under these rules we are headed toward complete frustra- 
tion of the Consent Decree. 

34. I entertain the gravest doubts that any court may 
conduct a general inquisition on the affairs of a private or- 
ganization. If the court may not investigate by itself it 
may not confer upon the Board powers in excess of its 
own. 

35. Instead of a court-appointed body, interposed be- 
tween two contending litigants with powers as specifically 
set forth by the Court of Appeals we have now become an 
investigatory and accusatory body carrying on the litiga- 


tion of the plaintiffs. 


EXHIBIT 3 
BULLETIN 


HOFFA OUSTER ASKED BY UNION MONITORS 


Monitors policing the Teamsters’ Union today asked 
District Judge F. Dickinson Letts to suspend James 
R. Hoffa as president of the union. 

The court appointed monitors asked Judge Letts to 
require the union’s General Executive Board to hold 
hearings with a view toward expelling Mr. Hoffa from 
membership in the Teamsters. 

Charges by the monitors involve alleged misuse of 
hundreds of thousands of dollars of union money by 
Mr. Hoffa in a land development plan. The monitors 
charged Mr. Hoffa violated his “fiduciary” obligations 
and was guilty of conflicts of interest. 
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ORDER 


Upon consideration of the Interim Report of the Board 
of Monitors concerning the Sun Valley Transaction, the 
Commercial State Bank and Trust Company of New York, 
and the Fidelity Bank Transaction, in the above-captioned 
case, Monitor Maher’s report thereon, and defendants’ 
Memorandum thereon, and after hearing argument of 
counsel, and it appearing that discovery proceedings are 
available and that it is appropriate and necessary that dis- 
covery processes should be used to enlighten this Court 
as to the truth of the matters shown in the Board’s Interim 
Report, it is by the Court this 7th day of December, 1959, 


ORDERED that the Board of Monitors is hereby in- 
structed to utilize all necessary discovery processes, includ- 
ing the use of depositions, subpoenas ad testificandum and 
duces tecum, to examine all persons who may have knowl- 
edge concerning the matters set forth in the above-men- 
tioned Interim Report and to examine all documents bearing 


on such matters, provided, however, that the Board of 
Monitors shall obtain the approval of this Court prior to 
instituting any of the above procedures, and it is further 


ORDERED that the defendant James R. Hoffa account 
fully regarding each of the above transactions set forth in 
the Board of Monitors’ Interim Report within twenty days 
from the date of this order by filing verified written state- 
ments admitting or denying the truth of the allegations 
contained in the above-mentioned Interim Report, and fully 
explaining each transaction, and it is further 


ORDERED that the Board of Monitors upon completing 
the discovery processes render a comprehensive report to 
the Court on its findings. 

/s/ ¥F. Dickinson Letts 
District Judge 
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ORDER 


Upon consideration of defendants’ Oral Motion for Stay 
Pending Appeal of the order of this Court authorizing the 
Board of Monitors to utilize necessary discovery processes 
concerning the matters set forth in the Board of Monitors’ 
Interim Report regarding the Sun Valley Transaction, the 
Commercial State Bank and Trust Co. of New York, and 
the Fidelity Bank Transaction, and the oral opposition of 
plaintiffs and the Board of Monitors, and it appearing to 
this Court that the circumstances in this cause do not 
warrant the exercise of the Court’s discretionary power 
to grant the extraordinary relief sought by the defendants, 
it is by the Court this 9th day of December, 1959, 


ORDERED that defendants’ Motion for Stay Pending 
Appeal be and the same is hereby denied. 


/s/ F. Dickinson Letts 
District Judge 


[Filed December 14, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 14th day of December, 1959, 
that the defendants hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from 
the judgment of this Court entered on the 7th day of De- 
cember, 1959 in favor of the Board of Monitors against 
said defendants, granting discovery process and subpoena 
power to the Board of Monitors under the terms and condi- 
tions set forth in the order and requiring a sworn statement 
by the defendant Hoffa to be filed within 20 days. 


/s/ Raymond W. Bergan 
1000 Hill Building 
Washington 6, D. C. 
Counsel for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joan CunnincHam, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Encuiss, et al., 
Defendants. 


AFFIDAVIT 


James R. Hoffa, being first duly sworn, deposes and says 
that the following statement is submitted by him pursuant 
to an order of the Federal District Court for the District 
of Columbia, entered into the 7th day of December, 1959, 
by the Honorable F. Dickinson Letts, requiring him to an- 
swer the allegations made in the Interim Report of the 


Board of Monitors filed in this case on 14 September 1959; 


That the following statement is made upon information 
and belief in response to those allegations insofar as they 
deal with the three bank financial transactions there brought 
into question; 


That at all times material hereto, since 31 January 1958, 
deponent has been Provisional General President of the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America; that at all times 
material hereto, deponent has been President of Truck 
Drivers Local 299, Detroit, Michigan, and Joint Council 
Number 43, Detroit, Michigan ; 


That the By-Laws of the said Truck Drivers Local 299, 
more specifically Section VIII thereof, grant to the Presi- 
dent of the Local Union the authority to “take such action 
as, in his judgment, will further the best interest of the 
Union and its members” and said By-Laws grant the de- 
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ponent the “supervision of the conduct and affairs of the 
union,” and that such and similar grant of authority has 
on numerous occasions been reiterated by the membership 
of the said Truck Drivers Local No. 299; that it has been 
the practice of the deponent and the Local Union Executive 
Board to appraise the membership of how the affairs of 
the local union were being transacted. 


SUN VALLEY TRANSACTION 


That on or about the 19th day of June, 1956, the sum of 
$300,000 was drawn from the account of Truck Drivers 
Local 299; that said monies were drawn from a non-interest 
bearing account at the City Bank, Detroit, Michigan; 


That said sum was deposited in a non-interest bearing 
account in the Florida National Bank at Orlando, Florida, 
on or about the 20th day of June, 1956; 


That subsequently thereto, on or about the 13th and 14th 
days of November, 1956, two deposits of $100,000 each were 
made in the same account, said monies also having been 
drawn from a non-interest bearing account; that on or 
about the 11th day of December, 1956, $100,000 was with- 
drawn from the account of the Florida National Bank and 
was re-deposited in the identical non-interest bearing com- 
mercial account in the City Bank from which it had been 
withdrawn; that at or about this time, Henry Lower was 
a public relations consultant; 


That it was my understanding that the funds deposited 
with the Florida National Bank were to be without en- 
cumbrance; that prior to the time the accounts were opened, 
I had occasion to meet W. C. Ford, the then President of 
said bank, at which time we discussed generally the eco- 
nomic future of Orlando and the prospective promise of 
that area; that Mr. Ford later indicated that he understood 
full well that Sun Valley, Inc. and Truck Drivers Local 
299 were separate and distinct and that he understood that 
none of the monies ever deposited in the accounts of Truck 
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Drivers Local 299 could be encumbered in any way; and 
that he understood that the funds of Truck Drivers Local 
299 would in no way be considered as a pledge for any 
Sun Valley indebtedness; and that the funds of said Local 
Union were deposited and would remain free and clear 
of all encumbrances; that, in fact, the confirmation of bank 
deposit report which the bank sent to the auditors of Truck 
Drivers Local 299 dated 10 February 1958, indicated and 
verified this understanding and that deposits had no con- 
tingent liability, and that the monies were subject to with- 
drawal by check (signed by W. V. Wilson, cashier of the 
Florida National Bank.) 

This is also supported by a document dated 20 Novem- 
ber 1954, from C. Earnest Willard, an official of the bank 
to Byrnes Lee, assistant coordinator at Jacksonville, 
Florida, which document I have never seen, but which I 
believe to be in existence and made an exhibit in the record 
of the proceedings of the United States Senate Select Com- 
mittee. On Improper ‘Activities in The Labor or Manage- 
ment Field, which document or memorandum states in 
effect that “Sun Valley, Inc. is a private enterprise, sepa- 
rate and apart from the Truck Drivers Union. Mr. James 
R. Hoffa is president of the Truck Drivers Local Union 299 
in Detroit, and has authority to place their accounts where 
he wishes, although the charter does not give him authority 
to pledge or guarantee that these funds will remain on 
deposit.” 

That from the very nature of the deposit, the deponent 
alone, would not have been permitted to withdraw said 
funds from the account, there being necessary the approval 
and signature of the Secretary-Treasurer of the Local 
Union. 

That the monies were deposited in said bank because we 
anticipated having retirees moving to the Sun Valley de- 
velopment and thought it would be desirable to establish 
ourselves in that area by doing business with a reliable 
local bank; 
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That on or about the 11th day of August 1959, we at- 
tempted to withdraw the $400,000 remaining on deposit in 
order to place it in a savings account at the Public Bank 
in Detroit; that on 17 August 1959, the Florida National 
Bank replied that the withdrawal check was being returned 
to the Local Union because of a “defective signature” or 
words to that effect; that subsequently a check with proper 
signatories was forwarded to said bank and payment was 
again refused, but this time not because of improper sig- 
natures, but because the bank claimed that the funds were 
being considered as collateral for the bank loan to Sun 
Valley Inc.; that following receipt of this claim and so 
being notified by the bank, suit was immediately instituted 
against the bank in the United States District Court for 
the Southern District of Florida; that this suit is presently 
being actively litigated; that reflected in a Bank Confirma- 
tion, attached hereto and made a part hereof and marked 
Exhibit 1, dated 10 February 1958, is the fact that the 
monies in the bank were subject to withdrawal by check 
and that there was no contingent liability; that it appears 
that the “collateral” idea was an afterthought of the bank 
but was at no time authorized nor pledged by the deponent 
or any duly authorized representative of the local union; 

That the deponent is informed that in certain current 
legal proceedings in connection with reorganization of Sun 
Valley Inc.; the said Florida National Bank has indicated 
and represented that the only collateral, for their Sun Val- 
ley Inc., loan or indebtedness, was the property owned by 
Sun Valley Inc., and nowhere in said legal proceedings to 
the knowledge of your deponent did the said bank claim the 
monies of Teamsters Local No. 299 as being held as col- 
lateral or being contingently encumbered or pledged. 


That at one time deponent did hold an option for the 
purchase of a percentage of Sun Valley stock; that this 
option, if exercised, would have cost your deponent a con- 
siderable amount of money; that this option was never 
exercised; that when deponent did relinquish said optional 
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rights on or about the 15th day of November 1958, the 
purchasers of said option paid to teamsters Local No. 299 
an amount of money equal to the interest which would have 
accrued had the money been placed in an interest bearing 
account; that said monies thus far totalling $37,547.89 were 
deposited to the account of Teamsters Local No. 299. 


That the monies in said deposit were carried on the books 
of Teamsters Local No. 299 as a cash asset as is reflected 
in financial statements of said local as far back as 1954; 
and that the obligations for the conduct of the affairs of 
the Local Union rest with the Executive Board of the Local 
Union as specifically spelled out in the Local No. 299 By- 
Laws and as amplified by authorities thereafter granted 
by the membership. 


That in 1956 deponent borrowed $25,000 from Henry 
Lower; that deponent did endorse or cossign personally a 
$50,000 loan and a $25,000 loan from the Commercial Bank 
in Detroit. 


COMMERCIAL STATE BANK AND TRUST COMPANY 
OF NEW YORK 


That on or about the 2nd day of November 1956, an ac- 
count in the amount of $50,000 was opened in the name 
of Truck Drivers Local No. 299 at the Commercial State 
Bank and Trust Company of New York and that said ac- 
count was maintained there until on or about the 22nd day 
of September 1958; that the said monies had therefore been 
held in City Bank, Detroit, Michigan; That deponent was 
of the impression when solicited by Mr. Harold Bach, 
while accompanied by Mr. Benjamon Dranow, that the 
monies so solicited for deposit were to be deposited in a 
Time Deposit bearing interest; that the monies, however, 
were actually deposited in a non-interest bearing account; 
that the deponent, upon discovering that the monies were 
so deposited, caused the matter to be placed into the hands 
of an attorney for appropriate action, in an effort to re- 
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cover the amount of interest which said monies on deposit 
should have accrued had they been deposited in an in- 
terest-bearing account as was the belief of your deponent; 
that at no time were these monies contingently or collateral- 
ly encumbered or pledged and, more particularly, in no 
way were they intended to support the overdrafts of any 
person or persons; that attached hereto and made a part 
hereof and marked Exhibit 2 is a Bank Confirmation for- 
warded by said Commercial State Bank and Trust Com- 
pany of New York, which confirmation avoids giving an 
answer to an interrogatory submitted to them by Local No. 
299 accountants, which confirmation states in part: 


“Collection items will be confirmed upon receipt of full 
description from your office”, that “Collection items” in 
banking parlance includes interest; and in no event does 
the said bank confirmation characterize the account as be- 
ing non-interest bearing. 


That on or about the 22nd day of September 1958 said 
monies were withdrawn from said Bank and placed in 
commercial account at the City Bank, Detroit, Michigan; 
that at all times the said monies were carried on the books 
of Teamsters Local No. 299 as a cash asset as is reflected 
in financial statements of said Teamsters Local No. 299; 
that the deponent felt that by making a deposit in this bank 
it would be available as an operational fund and for the 
convenience of union business in the event of attachment 
of Local Union funds in Detroit, Michigan. 


That on or about June 6, 1956, the Michigan Conference 
loaned $200,000.00 to the John W. Thomas Department 
Store, Minneapolis, Minnesota and that the loan was re- 
paid, with $8,345.60 interest, in June of 1957, that on or 
about May 31, 1957, the Central States, Southeast and 
Southwest Areas Pension Fund loaned the said store 
$1,000,000 and that there is presently a balance of $889,- 
889.99 outstanding on the said loan. 
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THE FIDELITY BANK AND TRUST COMPANY 
OF INDIANAPOLIS 


That on or about the 29th day of October 1954, an ac- 
count in the name of Teamsters Local No. 299 was opened 
in the Fidelity Bank and Trust Company of Indianapolis 
in the amount of $125,000, said account being non-interest 
bearing; that said monies had therefore been deposited in 
@ non-interest bearing account at the City Bank, Detroit, 
Michigan; that at or about that time the Teamsters Union 
in Indianapolis, Indiana was having labor difficulties with 
management; that the monies were deposited there to in- 
dicate to management generally that the Teamsters Union 
was not without funds since many employers seem to gauge 
their activities upon the financial strength of a union; that 
the monies so deposited were carried on the books of Local 
No. 299 as a cash asset as is reflected in the financial state- 
ments of said local union; that said monies were without 
encumbrance and were withdrawn by check dated 11 Au- 
gust 1959 which monies are now on deposit in an interest 
bearing savings account at the Public Bank, Detroit, Michi- 
gan. 


Attached hereto and made a part hereof and marked 
Exhibit 3 is a Bank Confirmation of said Fidelity Bank 
and Trust Company of Indianapolis which confirmation 
indicates that said monies were unencumbered and that the 
monies on deposit were subject to withdrawal by check. 


That historically, because of the nature of union business, 
non-interest bearing commercial accounts have been main- 
tained by Teamsters Local No. 299, 


That the facts related herin are true and correct to the 
best of my information and belief ; that in the event there 
are any inaccuracies in the foregoing statement, deponent 
desires to be afforded an opportunity to compare or review 
any document, contrary or amplifying testimony or other 
memoranda in order that he might be able to distinguish 
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between them and the foregoing statements, or to correct 
or explain same if there appears to be any inaccuracies or 
discrepancies. 


Further Deponent Sayeth Not 


/s/ James R. Hoffa 
James R. Hoffa 


Subscribed and sworn to before me this 28th day of 
December 1959 


Notary Public 


Exhibit (1) 
February 6, 1958 
Dear Sirs: 

Your completion of the following report will be sincerely 
appreciated. If the answer to any item is “none”, please 
so state. Kindly mail it in the enclosed stamped, addressed 
envelope direct to the accountant named below. 
Report from 

Yours truly, 


International Brotherhood of 
Teamsters, Chauffeurs, Ware- 
housemen & Helpers—Local 299, 
Detroit, Michigan 

By Frank Collins 


(Bank) Florida National Bank 
P.O. Box 3591 
Orlando, Florida 
Bank customer should check here if confirmation of bank 
balances only (item 1) is desired DO 
Bank should check whichever is applicable. This report 
covers all accounts 
1. with this office [J or 
2. with this office and all other domestic offices 0 


Aronoff and Grosberg 
Certified Public Accountants 
2550 Guardian Building 
Detroit 26, Michigan 


Dear Sirs: 

1. We hereby report that at the close of business on 
December 31, 1957 our records showed the following bal- 
ance(s) to the credit of 
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Destination of Account—Commercial 

Is Balance Subject to Withdrawal by Check?—Yes 

Does Account Bear Interest? Give Rate—No 

2. We further report that the above mentioned depositor 
was directly liable to us in respect of loans, acceptances, 
etc., at the close of business on that date in the total amount 
of $ None as follows: 

Amount— 

Date of Loan or Disecount— 

Due Date— 

Interest—Rate— 

Paid to— 


Description of Liability, Collateral, Liens, Endorsements, 
ete.— 


3. Said depositor was contingently liable as endorser of 
notes discounted and/or as guarantor at the close of busi- 


ness on that date in the total amount of $ None as below: 
Amount— 
Name of Maker— 
Date of Note— 
Due Date— 
Remarks— 
4. Other direct or contingent liabilities, open letters of 
credit, and relative collateral, were—None 
Yours truly, 
(Bank) Florida National Bank at Orlando 
By W. V. Wilson, Cashier 
Authorized Signature 


Date—February 10, 1958 


If the space provided is inadequate, please enter totals 
hereon and attach a statement giving full details as called 
for by the above columnar headings. 


Exhibit (3) 
February 6, 1958 
Dear Sirs: 

Your completion of the following report will be sincerely 
appreciated. If the answer to any item is “none”, please 
so state. Kindly mail it in the enclosed stamped, addressed 
envelope direct to the accountant named below. 

Report from 
Yours truly, 
International Brotherhood of 
Teamsters, Chauffeurs, Ware- 
housemen & Helpers—Local 299, 
Detroit, Michigan 


By Frank Collins 


(Bank) Fidelity Trust Company 
123 E. Market Street 
Indianapolis, Indiana 


Bank customer should check here if confirmation of bank 
balances only (item 1) is desired O 
Bank should check whichever is applicable. This report 
covers all accounts 
1. with this office 0 or 
2. with this office and all other domestic offices 0 


Aronoff and Grosberg 
Certified Public Accountants 
2550 Guardian Building 
Detroit 26, Michigan 

Dear Sirs: 

1. We hereby report that at the close of business on 
December 31, 1957 our records showed the following bal- 
ance(s) to the credit of 

Amount—$125,000.00 

Destination of Account—Commercial 
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Is Balance Subject to Withdrawal by Check?—Yes 
Does Account Bear Interest? Give Rate—No 


2. We further report that the above mentioned depositor 
was directly liable to us in respect of loans, acceptances, 
etc., at the close of business on that date in the total amount 
of $ None as follows: 


Amount— 
Date of Loan or Discount— 
Due Date— 
Interest—Rate— 
Paid to— 
Description of Liability, Collateral, Liens, Endorsements, 
ete.— 


3. Said depositor was contingently liable as endorser of 
notes discounted and/or as guarantor at the close of busi- 
ness on that date in the total amount of $ None as below: 


Amount— 

Name of Maker— 
Date of Note— 
Due Date— 
Remarks— 


4. Other direct or contingent liabilities, open letters of 
credit, and relative collateral, were—None 


Yours truly, 


(Bank) Fidelity Bank & Trust Company 
Credit Department 
By J. A. Rees 
Authorized Signature 


Date—February 10, 1958 


If the space provided is inadequate, please enter totals 
hereon and attach a statement giving full details as called 
for by the above columnar headings. 
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ASSIGNMENT COMMISSIONER 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WASHINGTON 25, D. ©. 


January 18, 1960 
Mr. Edward B. Williams 
Hill Building 
Washington, D. C. 
In Re: Hoffa 
C. A. #2361-57 


Dear Sir: 

Please be advised that the Interim Report of September 
14, 1959, is set for hearing before Judge Letts on February 
23, 1960, at 10:00 A. M. 


Very truly yours, 
Richard L. Collins 


Assignment Commissioner 


42 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jouy Cunnincuay, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Encuisx, ef al., 
Defendants. 


MOTION FOR TEMPORARY AND PERMANENT 
INJUNCTION AND FOR VACATING ORDER SETTING 
DATE OF HEARING ON INTERIM REPORT 


Now comes JAMES R. HOFFA, one of the defendants 
in the above entitled cause, by his counsel, and, for the 
reasons hereinafter stated, moves this Court (1) tempo- 
rarily and permanently to enjoin Martin F. O'Donoghue, 


Chairman of the Board of Monitors, and Lawrence T. 
Smith, Monitor, and their successors, from further action 
in the disciplinary proceedings instituted against him, Gen- 
eral President of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen, and Helpers of Amer- 
ica; and (2) to vacate the order entered herein on the 14th 
day of September 1959 setting a date of hearing for the 
trial of the issues set forth in the Interim Report of the 
majority of the Board of Monitors: 


1. The proposed trial of General President Hoffa would 
constitute a gross violation of the rulings, opinion, and 
mandate of the Court of Appeals in this case in that the 
appellate court repeatedly and with great emphasis speci- 
fied the procedures to be followed by the Board of Mon- 
itors, which procedures the proposed trial violates; that 
the mandate of the Court of Appeals directed and provided 
that initially the Board of Monitors advise and consult 
with the defendants and make recommendations in areas 
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in which the defendants have substantive obligations, with 
the proviso that, if any recommendations so made are not 
complied with, the Monitors, as instructed by the appellate 
court, are to petition this Court for a hearing and determi- 
nation of the question; that the mandate of the appellate 
court further provided that, after such a hearing was had, 
this Court could issue an order, violation of which might 
be punished as contempt; that the said Board of Monitors 
has made no pretense of complying with the procedure 
laid down and defined by the Court of Appeals; that said 
Monitors have never petitioned for a hearing and determi- 
nation for the obvious reason that there has been immediate 
and full compliance with their suggestions and recommen- 
dations and for the further reason that there has not been 
any violation of any order of this Court and for the further 
obvious reason that this Court has never had occasion to 
issue an order in such matters; that the majority members 
of the Board of Monitors have further violated the mandate 
and instructions of the appellate court in that they have 
leaped precipitately to the disciplinary phase of the proce- 
dure without any basis or justification therefor and that 
the Order for trial of General President Hoffa entered 
herein upon the petition of a majority of the Board of 
Monitors and upon the filing of their Interim Report not 
only violates the plain mandate of the Court of Appeals in 
this matter but constitutes a denial of due process of law 
and should be forthwith vacated. 


2. This Court is without jurisdiction in the premises to 
grant the specific relief prayed for by reason of the pur- 
ported violations referred to in the Interim Report of the 
majority of the Board of Monitors in that (a) as provided 
by the constitution of the International Union (the 1957 
constitution, as well as the 1952 constitution), the only law- 
ful procedure and duly constituted forum for the removal 
of local or international officers is that specified and created 
therein; (b) neither the Consent Decree entered herein nor 
the common law provide any other valid procedure; and (c) 
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the Labor Management Reporting and Disclosure Act of 
1959 deprives the Court of any jurisdiction it may otherwise 
have had to grant the relief prayed for by the Monitor 
majority; and the said Act sets forth a policy of vesting 
final authority in the members of the labor organization 
and in the labor organization itself to remove or discipline 
members/or officers of labor organizations. 


3. General President Hoffa and the various other officers 
of the International were elected to office by the 1957 con- 
vention of the International. They were prevented from 
taking offce only by virtue of the preliminary injunction 
entered by this Court on October 23, 1957, as modified by 
the Court of Appeals on November 4, 1957. Thereafter, on 
January 23, 1958, the Court entered an order dissolving 
the said preliminary injunction. By virtue of said order of 
dissolution of the injunction, General President Hoffa and 
the various other officers of the International immediately 
took office de jure as well as de facto and, therefore, became 
entitled to hold their said offices under the International 
constitution for their full constitutional terms, subject only 
to removal under the provisions of said constitution. Since 
they hold their office under the constitution and not pur- 
suant to the Consent Decree, they are not removable from 
office for any alleged violation of the Consent Decree. 


4. The charges which the majority members of the Board 
of Monitors have made in the Interim Report are moot, 
except for the allegation concerning money deposited in the 
Florida National Bank at Orlando, Florida, and this allega- 
tion is knowingly incomplete and misleading. 


5. The action of the majority members of the Board of 
Monitors, in preferring these charges in their Interim 
Report, is illegal and contrary to the rulings, the opinion, 
and the mandate of the Court of Appeals in this case, since 
it was based on a report from former Monitor Schmidt of 
his investigation, which report was not shown to Monitor 
Maher because the Chairman stated that this Honorable 
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Court “told me I can hold some things confidential”, thereby 
denying an opportunity for all three Monitors to partici- 
pate in the preparation of the charges in the Interim 
Report, in direct violation of the mandate of the Court of 
Appeals. Reference is hereby made to Paragraph 36 of the 
separate report of Monitor Maher to the Interim Report of 
the majority filed September 14, 1959, which paragraph is 
incorporated herein by reference and made part hereof. 


6. The charges in the Interim Report of the majority 
of the Board of Monitors were incorporated generally in 
the original complaint and the “Sun Valley” transaction 
was specifically referred to in paragraph 43, subparagraphs 
21-23 of such complaint; and the charges and issues so 
raised by the allegations contained in the original com- 
plaint herein were, by the entry of the Consent Decree 
herein, compromised and settled and therefore afford no 
basis for further proceedings by either the plaintiffs or the 
Board of Monitors. 


7. The provisions of the decree which are relied upon by 
the Board of Monitors in the majority Interim Report are 
prospective only in nature and, therefore, may not be 
applied retroactively to transactions which took place prior 
to the entry of the Consent Decree. 


8. In connection with all alleged acts material to the 
charges contained in the majority report of the Board of 
Monitors, James R. Hoffa was acting as President of 
Truck Drivers Local 299, and accordingly in no capacity 
as an officer of the International Union. 


9. The majority of the Board of Monitors, namely, 
Martin F. O’Donoghue and Lawrence T. Smith, who have 
stated they wish to get rid of Hoffa, are now illegally using 
and abusing their offices as Monitors by preferring these 
“stale charges” in their Interim Report, although during 
the past two years they have filed numerous orders and 
recommendations; they have never during that period of 
time even considered that the so-called charges were worthy 
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of review or of consultation with either the General Execu- 
tive Board of the International Union or with James R. 
Hoffa, until August 11, 1959, as shown by Exhibit 1 at- 
tached hereto, when for the first time they asked James R. 
Hoffa, to withdraw money from non _ interest-bearing 
demand deposits; that it will further appear that immedi- 
ately thereafter and on August 12 and August 17, 1959, 
as shown by Exhibits 2 and 3 attached hereto, James R. 
Hoffa fully complied with the request of the Board of Moni- 
tors and that the majority of the Board of Monitors in 
signing the Report referred to are guilty of failure to 
report to this Honorable Court that James R. Hoffa had 
immediately undertaken to comply with the request of the 
Board of Monitors as said Board of Monitors were fully 
informed, well knew, and understood the truth to be. 

10. The majority of the Board of Monitors, in signing the 
Interim Report, paragraph 7 of which states that the Moni- 
tors “are informed that there was an agreement that these 
funds would remain on deposit with the bank until loans 


made to Sun Valley, Inc., had been repaid”, are guilty of 
failure to report to this Honorable Court (a) the source of 
their hearsay information, (b) that legal action had been 
instituted by Local 299 against the bank in question for 
failure to release the funds, and (c) that they well know 
that under the law no bank would make a loan to a corpora- 
tion on funds which such bank knew to be trust funds. 


11. The charge by the majority members of the Board 
of Monitors that James R. Hoffa’s acquisition of an option 
to purchase a substantial percentage of the stock of Sun 
Valley, Inc., is a violation of the fiduciary standards re- 
quired by paragraphs 5 and 6 of the Consent Order is 
clearly without merit. This option, as the Monitors well 
know, was acquired on or about April 15, 1955, in consider- 
ation of James R. Hoffa’s personal endorsement of the Sun 
Valley note at the Commonwealth Bank in the City of 
Detroit, Michigan, and obviously does not represent a con- 
flict of interest or a prescribed business venture. The 
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majority members of the Board of Monitors have failed 
to report to this Honorable Court that on December 31, 
1957, prior to the entry of the Consent Decree in this case, 
the Florida National Bank at Orlando, in a report filed 
with the auditors for Local 299, stated that there were no 
liabilities contingent or otherwise affecting the deposit in 
question and that the balance was “subject to withdrawal 
by check”. See Exhibit 4. 


12. The majority members of the Board of Monitors 
further failed to report to this Honorable Court, as appears 
from Exhibit 5 attached hereto, that C. Earnest Williard, 
President of the Florida National Bank at Orlando, Florida, 
under date of November 21, 1956, wrote to Byrus Lee, 
Assistant Co-ordinator in charge of loans of the chain of 
banks of which the Florida National Bank at Orlando was 
a member: 


“Sun Valley, Inc., is a private enterprise separate 
and apart from the Truck Drivers Union. Mr. James 
R. Hoffa is President of the Truck Drivers Local 299, 
Detroit, and has authority to place their accounts 
where he wishes, although the charter does not give 
him authority to pledge or guarantee that these funds 
will remain on deposit”. 

13. The majority members of the Board of Monitors have 
charged that the defendants violated paragraph 5 of the 
Consent Order and the fiduciary standards therein estab- 
lished by opening a non interest-bearing account in the 
name of Truck Drivers Local 299, on or about October 25, 
1954, in the Fidelity Bank and Trust Company of Indian- 
apolis, Indiana, in the amount of $125,000, although said 
majority members concede that they were informed by 
James R. Hoffa, in a letter dated August 31, 1959, that the 
$125,000 had been withdrawn from the Fidelity Bank and 
Trust Company and deposited in a savings account at the 
Public Bank of Detroit, Michigan. The Monitors had never 
in the past considered that this alleged violation was 
worthy of review or consultation with either the General 
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Executive Board or James R. Hoffa until August 11, 1959, 
as shown by Exhibit 1. The charge is moot, is not subject to 
any corrective action by this Honorable Court, is utterly 
without merit, and should never have been incorporated in 
the Interim Report. 


14. The majority members of the Board of Monitors have 
charged that the defendant violated paragraph 5 of the 
Consent Order and the fiduciary standards therein estab- 
lished by opening a non interest-bearing checking account 
in the name of Truck Drivers Local 299 in the amount of 
$50,000 in the Commercial State Bank and Trust Company 
of New York on or about October 29, 1956, and maintaining 
this account until on or about September 22, 1958. There 
is simply no other charge by the majority of the Board of 
Monitors that this bank transaction violated paragraph 5 
of the Consent Order and the fiduciary standards therein, 
although they do state that a Mr. Benjamin Dranow, in 
1956, had arranged a meeting between James R. Hoffa 
and an official of the Commercial State Bank and Trust 
Company of New York (a bank which at that time had 
deposits in excess of $100,000,000); that prior to the de- 
posit, Mr. Dranow’s checking account showed over-drafts 
which continued and increased subsequent to the deposit; 
that in October, 1956, Mr. Dranow purchased a department 
store in Minneapolis, Minnesota; and that the Michigan 
Conference of Teamsters loaned this store $200,000 and the 
Central States Southern and Southeastern Pension Fund 
loaned the store $1,000,000. The majority of the Board of 
Monitors did not inform the Court that the $200,000 loan 
was made not by the Michigan Conference of Teamsters, 
of which Mr. Hoffa is president, but rather by the Michigan 
Conference of Teamsters Health and Welfare Fund, which 
is a trust fund qualified under Internal Revenue laws and 
managed jointly by employer and employee trustees, and 
that Mr. Hoffa is not a trustee of and has no control over 
the said Fund. Further, the Monitor majority did not in- 
form the Court that the said $200,000 loan was fully repaid 
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with interest in June 1957 out of the $1,000,000 loan made 
by the Central States, Southeast and Southwest Areas 
Pension Fund, which is also a trust fund qualified under 
Internal Revenue laws and which Fund is jointly managed 
by sixteen employer and employee trustees, of whom Mr. 
Hoffa is one; that the said $1,000,000 loan was made on 
adequate security and after an independent appraisal; that 
all payments of principal and interest on the loan are up 
to date; and that the aforementioned Benjamin Dranow is 
no longer a stockholder of the department store which re- 
ceived the loan. The Monitors had never in the past con- 
sidered this alleged violation worthy of review or consulta- 
tion. The charge is moot, is not subject to any corrective 
action by this Honorable Court, is utterly without merit, 
and should never have been incorporated in the Interim 
Report. 

15. The charges contained in the majority Monitors’ 
report have and bear no relationship to James R. Hoffa 
in his capacity as President of the International Union. 
Farther, the Florida bank transaction was involved in para- 
graph 43, subparagraph 21-23 of the original complaint 
and was settled by the Consent Decree. 

16. The monies placed on deposit in the Florida National 
Bank at Orlando, Florida, the Fidelity Bank and Trust 
Company of Indianapolis, and the Commercial State Bank 
and Trust Company of New York had all come from non 
interest-bearing accounts in other banks, it being a common 
and necessary practice of trade unions to keep funds in 
such non interest-bearing accounts in order that funds on 
deposit may be withdrawn at will to meet the immediate 
demands and requirements of the union and its members 
and in order that union funds be available for the payment 
of strike benefits to the striking members and to pay judg- 
ments and the expenses of litigation in defense of suits 
against the union. James R. Hoffa, as President of Local 
299 has authority to direct the deposit of the Local’s funds; 
none of the deposited funds of the Local were pledged by 
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him as security, as evidenced by Exhibit 4 and by the letter 
of the president of the Florida National Bank at Orlando, 
dated November 21, 1956; further James R. Hoffa received 
advice from those whom he believed to be competent legal 
counsel that the option he had received from Sun Valley, 
Ine., was not in violation of paragraph 5 or 6 of the Decree; 
further, the existence of the option was at all times known 
to each member of the Board of Monitors, including Mr. 
Schmidt and Mr. O’Donoghue, but none of them, prior to 
the filing of the instant Interim Report, made any sugges- 
tion that there was any violation of paragraphs 5 or 6 of 
the Decree; and further, on or about April 28, 1958, James 
R. Hoffa agreed to give to Local 299 any future gain to 
be derived from the said option; and on November 25, 1958, 
he executed a waiver of the said option to the Union Land 
and Home Co., Inc., upon the latter’s agreement to pay an 
amount equal to the interest which would have acerued on 
the money deposited in the Florida National Bank had said 
deposit been in an interest-bearing account, and, pursuant 
to said agreement, the said Union Land and Home Co., 
Inc., paid to Local 299 the sum of $37,457.89. 

17. The obligations imposed by paragraph 6 of the Con- 
sent Decree not only were prospective in nature, but were 
also confined to conflict of interest situations which grew 
out of financial interest in businesses with which the Inter- 
national Union bargains collectively, or which compete 
with other businesses with which the union bargains col- 
leetively or which do business with the International. The 
Board of Monitors, as originally constituted, in endeavor- 
ing to ascertain compliance with the Decree, made it clear 
that it construed the Decree to be limited as above set forth, 
as appears from Exhibit 6 attached hereto (a copy of an 
exhibit appearing in the Initial Report of the Board of 
Monitors). The business entities referred to in the major- 
ity Interim Report do not fall within such categories. 

18. The request by the majority of the Board of Monitors 
that this Court set down the matters contained in their 
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Interim Report for an early hearing and that, after such 
hearing, in the event that the Court finds that the Decree 
has been violated, the Court take such action as may be 
warranted, including, without limitation, removal of de- 
fendant Hoffa from office, etc., is in direct conflict with the 
majority members’ own interpretation of the construction 
of this Consent Decree, briefed, submitted, and argued be- 
fore the Court of Appeals, and Court of Appeals adopted 
in that Court’s opinion. The following extract from their 
brief submitted to the Court of Appeals are illustrative: 


“The Monitors have no mandatory powers to order 
the appellants to comply with a recommendation but if 
the facts show the necessity for corrective action in an 
area where appellants have assumed affirmative obliga- 
tions and appellants refuse to take corrective action, 
the Monitors may petition the Court after full hearing 
to issue an order of compliance. 

“The enforcement process envisioned by the Court 
below respects the due process rights of appellants for 
if they have a good faith doubt as to any Recommenda- 
tion of the Monitors, they may petition the Court below 
or even refuse to comply. This is true as to past or 
future recommendations of the Monitors. If appellants 
do not comply, the Monitors may petition the Court 
and after full hearing, if the facts warrant, the Court 
can order appellants to take corrective action required 
by their affirmative obligations under the Consent 
Order. Thus there is no delegation of judicial author- 
ity to the Monitors and in each instance a court order 
is required.” (P. 6) 

“Under Section 5, appellants were bound to require 
adherence to fiduciary standards. It is submitted that 
under’ this Section when the facts concerning Vice- 
President Brennan were brought to appellants’ atten- 
tion they were obligated to take corrective action to 
require adherence to fiduciary standards, and if appel- 
lants refused, the Court had authority to direct 
corrective action.” (P. 14-15) 

“Appellants also deny (App. Br. 26-27) that the 
Board of Monitors have any authority to consult with 
Appellants in regard to fiduciary standards imposed on 
Appellants by Section 5 of the Consent Order. Again 
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even if there is no express power given the Monitors, 
they certainly have the implied powers as officers of 
the court to effectuate the basic purposes of the Con- 
sent Order to recommend to Appellants the necessary 
corrective action when this vital section of the Consent 
Order has been breached. In addition, who, other than 
the Monitors, will call to the attention of the Court 
below the breach of this section of the Order so that the 
Court, after proper hearing and proof, may issue an 
order of compliance.” (Underscoring added.) (P. 19) 
“51 It should be noted that the Court below directed 
appellants to comply with all future Monitor Orders of 
Recommendations that are reasonable and relevant. 
The Board of Monitors do not interpret this portion 
of court order, as appellants have argued, as a blind 
mandate that appellants comply ipso facto with the 
Monitors’ recommended action but merely that appel- 
lees adopt an appropriate course of corrective action 
under the circumstances of each case. The ultimate 
decision of what is the appropriate course of action in 
a given situation can only be decided by the Court. If 
either appellants or Monitors have a question over 
what is the appropriate course of action to follow, 
recourse can always be had to the Court. Further, as 
has been pointed out, if, after a recommendation of a 
course of action is made by the Monitors, the Monitors 
envision no necessity of petitioning the Court so long 
as appellants adopt a course of action that is appro- 
priate. This is evidenced as has been previously 
pointed out by the Monitors’ acceptance of the alter- 
nate appropriate action proposed by Appellants in the 
case of Local Union 107.” (P. 24) 

A chart which appeared on page 23 of the Board of 
Monitors’ brief submitted to the Court of Appeals indicates 
unmistakably the separate phases of the procedure to be 
followed by the Monitors. A copy of said chart is attached 
hereto as Exhibit 7. The purpose of that chart was, again 
quoting the very words of the Monitors’ brief: “In order 
that the enforcement process to be used in this case can be 
more readily understood.” This graphically and shockingly 
illustrates the present turn-about-face action of the major- 
ity of the Board of Monitors. 
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In his brief submitted to the Supreme Court of the 
United States, dated October 19, 1959, the Chairman of the 
Board of Monitors showed full awareness of the Court of 
Appeals ruling on how the “enforcement process was to be 
used in this case.” The majority of the Board of Monitors, 
after their previous representations, made solely to influ- 
ence the Court of Appeals and the Supreme Court of the 
United States, may not now be heard to urge a patently 
contrary interpretation of the functions of the Monitors 
and the District Court in relation to the enforcement 
process. 


19. The harassment of James R. Hoffa, as General Presi- 
dent of the International Union, as President of Joint 
Council No. 43, as President of Local 299, and as a member 
of the said organizations, threatens to inflict serious and 
irreparable harm to him. The defendant James R. Hoffa 
is without any form of redress for this injury other than 
to seek preventive relief. 


WHEREFORE, for the above reasons, the defendant, 
James R. Hoffa, in his capacity as General President of 
the International Union and said Union’s Chief Executive 
and Jurisdictional Officer, as President of Joint Council 
No. 43, as President of Local 299, and as a member of the 
said organizations, respectfully prays that the majority 
members of the Board of Monitors, named above, be tem- 
porarily and permanently enjoined from taking any further 
action with respect to the disciplinary proceedings they 
have instituted against him in all of his aforesaid capaci- 
ties, and that the order of the Court fixing the time for the 
trial on April 27, 1960, be dismissed. 


James R. Horra 
Defendant and General President of the 
InternationalUnion and said Union’s Chief 
Executive and Jurisdictional Officer, Pres- 
ident of Joint Council No. 43, President of 


54 


Local 299, and member of the International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 


James E. Haccerty 
Attorney for defendant 
James R. Hoffa, 
903 Dime Building 
Detroit 26, Michigan 


and 


H. Cutrrorp ALLDER 
Of Counsel 

401 Third Street N.W. 
Washington 1, D. C. 


Dated: 


DISTRICT OF COLUMBIA) SS. 


On this ______ day of March, A.D. 1960, before me, a 
Notary Public in and for the District of Columbia, person- 
ally appeared JAMES R. HOFFA, who, being by me duly 
sworn, did depose and say that he has read the foregoing 
Motion by him subscribed; that he knows the contents 
thereof and that he verily believes the same to be true 
except as to matters therein stated to be on information 
and belief and as to such matters he believes it to be true. 


James R. Horra 


Subscribed and sworn to before me this day of 
March, 1960. 


Notary Public, District of Columbia 
My commission expires: 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day of March, 
1960, mailed by prepaid first class mail a copy of the 
foregoing motion for temporary and permanent injunction 
and for vacating order setting date of hearing on Interim 
Report, together with a supporting memorandum of law, 
to Martin F. O'Donoghue, Esquire, Chairman, Board of 
Monitors, 831 Tower Building, Washington 5, D. C., J. 
Benjamin Simmons, Esquire, 1010 Vermont Avenue, N. W., 
Washington 5, D. C., Herbert J. Miller, Jr., Esquire, 800 
World Center Building, 16th and K Streets, N. W., Wash- 
ington 6, D. C., Godfrey P. Schmidt, Esquire, 12 East 41st 
Street, New York, New York, and Edward Bennett Wil- 
liams, Esquire, 1000 Hill Building, Washington 6, D. C. 


SE eee 
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EXHIBIT 1 


Mr. James R. Hoffa 

General President 

International Brotherhood of Teamsters 
25 Louisiana Avenue, N. W., 
Washington 1, D.C. 


Dear Mr. Hoffa: 


Reference is made to the meeting which the Board of 
Monitors had with you on the evening of August 11, 1959, 
in the International Headquarters Building. Specifically, 
your attention is called to the discussion of the sum of 
$400,000 belonging to Local 299, which money is currently 
on deposit with the Florida National Bank of Orlando, 
Florida, drawing no interest. 


It is the understanding of the Chairman of the Board of 
Monitors that the General President stated at the above- 
mentioned meeting that he had instructed Local 299 to 
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remove the sum of $400,000 from deposit with the Florida 
National Bank. At the same time, the General President 
stated that he had instructed Local 299 to remove $125,000 
from deposit with the Fidelity Bank and Trust Company of 
Indianapolis, Indiana. 


The General President will please inform the Board of 
Monitors within one week from the date of this letter 
whether or not his instructions have been complied with 
regarding these above-mentioned deposits, and what dis- 
position of the money has been made. 


Very truly yours, 


Martin F. O’Donoghue 
Chairman, Board of Monitors 


August 12, 1959 


Mr. Martin F. O'Donoghue, Chairman 
Board of Monitors 

831 Tower Building 

Washington, D. C 


Dear Mr. O'Donoghue: 


This is to confirm the information I gave you at our 
meeting on the evening of August 11, 1959. 


The Executive Board of Local Union No. 299, Interna- 
tional Brotherhood of Teamsters, has directed the removal 
of its deposit in the Cocoa National Bank, Florida, and the 
Fidelity Bank and Trust Co. of Indianapolis, Indiana, to 
its Detroit banking account in the Public Bank of Detroit, 
Michigan. 
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Of course, we do not agree that this is a matter which 
is in any way involved in the Consent Order. 


Very truly yours, 


James R. Hoffa, 
General President 


EXHIBIT 3 
August 17, 1959 


Mr. O. P. Hewitt, Jr., President 
Florida National Bank 
Orlando, Florida 


Dear Mr. Hewitt: 


As per your telephone conversation with Mr. Frank 
Collins, Secretary-Treasurer of Truck Drivers Local No. 
299, of August 17, 1959, please accept this as your author- 
ity to pay Check No. 2, dated August 11, 1959 payable to 
Public Bank of Detroit, Michigan in the amount of four 
hundred thousand dollars ($400,000), which bears my 
machine signature. 


Thanking you for your cooperation in this matter, I am 


Very truly yours, 


James R. Hoffa, 
President 


DUPLICATE 


To be mailed to Accountant 
February 6, 1958 


Dear Sirs: 


Your completion of the following report will be sincerely 
appreciated. If the answer to any item is “none” please so 
state. Kindly mail it in the enclosed stamped addressed 
envelope direct to the accountant named below 


Yours truly International Brotherhood of 
Teamsters, Chauffeurs, Warehouse- 
men & Helpers Local 299—Detroit, 
Michigan 


By /s/ Frank Collins, Sec.-Treas. 
Authorized Signature 


Report from 


(Bank) Florida National Bank 
P.O. Box 3593 
Orlando, Florida 


ARONOFF AND GROSBERG 
Certified Public Accountants 
2550 Guardian Building 

Detroit 26, Michigan 


Bank customer should check here if confirmation of bank 
balance only (item 1) is desired 0 


Bank should check whichever is applicable. This report 
covers all accounts 


1. with this office 0 or 
2. with this office and all other domestic offices 0 
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Dear Sirs: 


1. We hereby report that at the close of business on 
December 31, 1957, our records showed the following 
balance(s) to the credit of 


Amount—$400,000.00 

Designation of Account—Commercial 

Is Balance Subject to Withdrawal of checks—Yes 
Does Account Bear Interest? Give Date—No 


2. We further report that the above mentioned depositor 
was directly liable to us in respect of loans, acceptances, 
etc., at the close of business on that date in the total amount 
of $ None as follows: 

Amount— 

Date of Loan or Discount— 

Due Date— 

Interest—Date— 

Paid to— 


Description of liability collateral, liens, endorsers, etc. 


3. Said depositor was contingently liable as endorser of 
notes discounted and/or as guarantor at the close of busi- 
ness on that date in the total amount of $ None as below: 

Amount— 

Name of Maker— 

Date of Note— 

Due Date— 

Remarks— 


4, Other direct or contingent liabilities, open letters of 
credit, and relative collateral, were—None 
Yours truly, 


(Bank) FLORIDA NATIONAL BANK AT ORLANDO 
By M. V. Wilson, Authorized Signature 
Cashier 
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EXHIBIT 5 
November 20, 1956 


From C. Earnest Willard, President, Orlando, 

To Byruss Lee. Asst. Co-Ordinator, Jacksonville 

Subject Sun Valley, Inc.,—Loan $200,000— 

Participations—9% 

Orlando $ 16,665.00 
St. Pete 138,335.00 
Lakeland 25,000.00 
DeLand 20,000.00 


- - - Line of Credit—$500. Oe a eee eee ae to 
be determined 


Dear Byruss: 


On Saturday morning, Colonel Henry Lower, President 
of Sun Valley, Ine. and Robert E. McCarthy, Jr., Branch 


Manager of The Commonwealth Bank of Detroit, visited 
us. The Colonel started the conversation by making an 
additional deposit to the eredit of the Truck Drivers Local 
Union No. 299 of $200,000. This now brings their total up 
to $500,000. He then asked for an additional loan of 
$200,000, and the application for this loan is enclosed which 
is recommended. We would like DeLand, Lakeland and St. 
Petersburg to participate in this loan and copies are 
attached. 


Colonel Lower then went on to say that during the week 
of December 4th, we would get a certified check for 
$1,000,000 from the Truck Drivers Union, and that it would 
go into a special Welfare Fund. 


He next asked for an additional commitment up to 
$500,000 when and if needed. In all probability, they would 
not need any of it until later on in the winter. He would 
require it piece meal, and not in a lump sum, and only 
borrow it if they had actual need of it. 
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This additional loan would be for the purpose of build- 
ing homes here in the Sun Valley Project, west of Indian 
River City. These homes would be sold to Civil Service, 
Pan American, Boeing, etc., personnel. They would, of 
course, be financed by either FHA, VA or conventional 
financing. He mentioned that in all probability, they would 
not need more than $75,000 to $100,000 of this amount. 
However, not knowing what the future might bring, he 
thought it best to make application for $500,000, thereby 
saving another trip to Orlando. Incidentally, he flew up 
from Miami by private plane. From here they flew to 
Titusville and they had to be back in Detroit Saturday 
evening. 


Here again, should we make this $500,000 line, we would 
have the Colonel’s verbal pledge that the $1,000,000 Truck 
Drivers Welfare Fund account would be left with us during 
the existence of the line. He further said that there was 
$15,000,000 in this Welfare Fund account in Mr. McCarthy’s 
bank in Detroit. It was their policy to disburse these funds 


throughout the country where they had any amount of 
activity. 


Sun Valley, Inc. is a private enterprise separate and 
apart from the Truck Drivers Union. Mr. James R. Hoffa 
is President of the Truck Drivers Local Union No. 299, 
Detroit, and has authority to place their accounts where he 
wishes, although the Charter does not give him authority 
to pledge or guarantee that these funds will remain on 
deposit. 
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November 20, 1956 


From C. Ernest Willard, President, Orlando 
To Byruss Lee. Asst. Co-Ordinator, Jacksonville 
Subject Sun Valley, Inc.—Page Two 


Mr. Hoffa and Colonel Lower are the largest stockholders 
in Sun Valley, Inc. Until recently, Colonel Lower did not 
have authority to disclose Mr. Hoffa’s interest in Sun 
Valley, Ine. According to Colonel Lower, Mr. Hoffa is 
slated to become President in 1963 of the International 
Truck Drivers Union, succeeding Mr. Beck. 

In recapitulation, and to be brief, any lines we grant 
. should be based on the financial condition of Sun Valley, 
Inc., and consideration of the large sums which Mr. Hoffa 
will place on deposit with us through his position with the 
Truck Drivers Union. 

We are enclosing copy of financial statement of Sun 
Valley, Inc. as of October 31st, 1956. 


We shall appreciate your recommendations. 


Sincerely, 


/s/ C. Earnest Willard 


Officer 
C. Earnest Willard, President 
( CEW:el 
( enclosures 


cc 


EXHIBIT 6 
Dear Mr. 


Among the matters the Monitors have been considering is 
the mandate contained in Section 6 of the Consent Order 
entered January 31, 1958, which reads as follows: 


“No officer of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
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America shall have a personal financial interest which 
conflicts with the full performance of his fiduciary 
duties as a representative of the International, nor 
shall he own or have a substantial business interest in 
any enterprise with which the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America bargains collectively, or in any 
business enterprise which is in competition with any 
other business enterprise with which his union bar- 
gains collectively, nor shall he own or have a sub- 
stantial business interest in a business enterprise a 
substantial part of which consists of buying from, sell- 
ing to, or otherwise dealing with the business enter- 
prise with which the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America bargains collectively.” 


In order that the Monitors may be accurately informed as 
to compliance with that part of the court order, we are 
writing to you and the other officers of the International 
Brotherhood to. request the following information: 


1. As of October 1, 1957, what personal financial interest 
did you or any member of your immediate family have (a) 
in any business enterprise in which the Teamsters bargain 
collectively, (b) in any business enterprise which is in com- 
petition with any other business enterprise with which the 
Teamsters’ Union bargains collectively, and (¢) in any busi- 
ness enterprise, a substantial part of which consists of buy- 
ing from, selling to, or otherwise dealing with a business 
enterprise with which the Teamsters bargain collectively. 


2. What part, if any, of such holdings or interests do you 
still have? As to such part, what plans have you made for 
divesting yourself thereof? 


3. If you or any member of your immediate family have 
divested yourselves of such holdings, please furnish the 
following information: 


(a) The date of such disposition, sale or transfer. 
(b) To whom such transfer was made. 
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(ec) The relationship of the transferee to you. 
(a) The consideration you received for such sale or 
transfer. 


Sincerely yours, 
For the Board of Monitors: 
/s/ Nathan Cayton 
Nathan Cayton, Chairman 
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EXHIBIT 1 
Method of Enforcing Consent Order 


APPELLANTS 
Sustantive Obligations im- 
posed under Sections 3, 4, 5, 
6, 7, 9 of Consent Order to 
take corrective action 


RECOMMENDATION 


Appellants may always ques- 

tion any initial reeommenda- BOARD OF MONITORS 
tion by recourse to Court Step 1 Recommends that Ap- 
below or petition Court for —pellants substantive obli- 
instructions as to appropri- gations requires certain 
ate action required. commechvelastion 


Step 2 If Teamsters fail to 
PETITION take appropriate correc- 
COURT tive action required by 
: their substantive obliga- 
Se * Sr e parr tions and thus violate sub- 
a Cee etter sees stantive obligations, Moni- 
aaa Sn ae hae fal- tors in accordance with 
fill substantive obligations pec _ eae to: the 
Order of Court may issue, yp = 
directing appellants to 
take necessary action. 


Step 4 Upon failure of ap- 
pellants to take steps di- 
rected by Court Order to 
Show Cause may issue as 
to why appellants should 
not be held in contempt. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHaM, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Encuisu, et al., 
Defendants. 


MEMORANDUM OF LAW 
IN SUPPORT OF MOTION OF DEFENDANT 
JAMES R. HOFPA FOR TEMPORARY AND 
PERMANENT INJUNCTION AND FOR VACATION OF 
ORDER SETTING HEARING ON INTERIM REPORT 


1. The proposed trial of the General President of the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America is in flagrant viola- 
tion of the clear mandate of the Court of Appeals for the 
District of Columbia in affirming modification of the con- 
sent decree in this case. In unmistakable language and with 
unquestionable emphasis, the Court of Appeals directed 
that strict procedures be followed by the Board of Monitors 
in carrying ovt their offices. The majority of the Board 
now seeks to violate the order of the Court of Appeals. 


a. The Mandate of the Court of Appeals 


In the prior proceedings, the Court of Appeals was pri- 
marily concerned with defining and delimiting the powers 
and functions of the Board of Monitors under the consent 
decree. The first step in dealing with any matter is ad- 
visory ; the Board of Monitors may consult with the officers 
of the International Brotherhood and advise or recommend 
that certain action be taken. The second step, to be reached 
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only if informal or formal negotiation with the officers does 
not resolve the problem, is to report to the District Court. 
In the third step, the District Court, after a hearing and 
full inquiry into the question posed by the Monitors, may 
issue binding orders to the persons involved. Fourth, in 
the event that there is disobedience of the order of the 
District Court, disciplinary proceedings may be instituted 
against the alleged contemnors. 


There can be no denying the meaning of the Court of 
Appeals nor the great importance that court attached to 
this matter. In the court’s own language: 


“The Monitors may make recommendations to the 
defendants in areas where the defendants have sub- 
stantive obligations under the consent decree. These 
recommendations may be in writing if desired. Prefer- 
ably they should be issued only after consultation and 
accompanied with efforts to obtain compliance.* If 
the Monitors are advised that defendants fail to com- 
ply in any significant respect with their obligations 
under the consent decree, the Monitors may so report 
to the court. They are required to report at least 
semi-annually and of course may do so oftener, for 
this duty is not to be construed narrowly. The court 
itself, after due opportunity for defendants to be 
heard, may issue orders within the scope of the consent 
decree, validy modified as hereinafter explained. We 
emphasize that action of the court must rest upon its 
decrees, not upon the Monitors’ recommendations as 
such, and is to be embodied by reference to a separate 
instrument.” (269 F. 2d at 522-23). 


The Court of Appeals re-emphasized the importance of 
proper procedures by substantially repeating its instruc- 
tions on how the Board of Monitors is to function. 


* Since the only valid “orders” are those of the court, 
the terminology “Orders of Recommendation” used 
by the Monitors should be abandoned. While this has 
more to do with method than with substance, it is 
obvious that the method by which the Montiors func- 
tion is important. (Footnote by the Court). 


68 


“In this connection and in order to clarify the rela- 
tionship of the court-appointed Monitors to these 
proceedings, we state again how the Monitors are to 
function. They may make recommendations, in writing 
if desired, in those areas where the defendants have 
substantive obligations under the consent decree as 
validly modified. If the defendants fail to comply in 
any significant respect with these obligations whether 
or not the subject of a recommendation, the Monitors 
may report this fact to the court. The court, after 
affording a hearing to the defendants, may order the 
defendants to take any necessary action within the 
scope of its decrees. These court orders hereafter must 
themselves provide what the defendants are to do, not 
simply refer to previous or future recommendations.” 
(269 F. 2d at 525). 


It is not amiss to note that the case was presented to 
the Supreme Court of the United States on petition for 
certiorari in terms of the Court of Appeals’ mandate on 
the limited role that the Board of Monitors would play, 
and the interrelationships of that body with the District 


Court and the International Brotherhood. Even so, Justices 
Black and Douglas expressly noted dissents to the denial 
of certiorari, 4 L. Ed. 2d 181, Justice Frankfurter, refusing 
a stay pending petition for certiorari, said: 


“But I deem it appropriate to say that the Court of 
Appeals . . . has manifested an alert understanding 
of the gravity of the litigation, and has made manifest 
its sense of the high importance of assuring the most 
protective procedure on the part of the Board of 
Monitors in making recommendations and of the Dis- 
trict Court in issuing orders on the basis of such 
recommendation. ...” (4 L.Ed. 2d 44-45). 


In concurring in the denial of certiorari, Mr. Justice Frank- 


furter quoted the above as explaining “the legal significance 
of its denial.” (4 L. Ed. 2d 181). 


The Board of Monitors has a particular reason to be 
cognizant of and understand this carefully drawn method 
of operation. It is precisely the proposal put before the 


69 


Court of Appeals by the Board itself. At that time, the 
Board believed that the well-defined and narrowly circum- 
scribed powers and procedures were necessary in order to 
justify the continued existence and functioning of a system 
of monitors. Despite this undisputable history, the major- 
ity members of the Board of Monitors almost immediately 
institute a proceeding in flagrant disregard of the control- 
ling decision and mandate of the Court of Appeals. 
b. Violation of the Mandate in this Proceeding 

From the developments that have occurred in this pro- 
ceeding, one might conclude that the majority of the Board 
of Monitors is unaware of the prior decision of the Court 
of Appeals or is perversely ignoring that mandate. None 
of the procedures laid down by that court have been com- 
plied with. The thrust of the Interim Report of the major- 
ity members of the Board is to invoke severe disciplinary 
sanctions against the General President without even an 
attempt to abide by the binding instructions of the Court 
of Appeals. 

(i) The first step in dealing with a particular problem 
should be informal or formal consultation with the appro- 
priate officers of the International Union and, if necessary, 
a written recommendation by the Board of Monitors. There 
has not been any attempt on the part of the majority 
members of the Board of Monitors to give even an appear- 
ance of compliance with this instruction. 


The matter was first raised at a meeting with the General 
President on August 11, 1959, and agreement was reached 
at that meeting. See Exhibit 1 to the Motion to Vacate the 
Order for Trial. On the following day, the General Presi- 
dent wrote to the Chairman of the Board of Monitors that 
the questioned funds, belonging to Truck Drivers Local 
Union No. 299, had been ordered transferred. The funds 
in the Commercial State Bank and Trust Company of 
Indianapolis have been placed in interest bearing accounts 
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in the Public Bank of Detroit. Legal proceedings to remove 
the funds and for damages have been instituted against the 
Florida National Bank, which has wrongfully refused to 
honor the order of the depositor. More than a year before 
the Board of Monitors ever raised any question, the benefits 
of the option to buy shares in Sun Valley, Inc., which James 
R. Hoffa had obtained for personally guaranteeing a bank 
loan to Sun Valley, had been transferred to Truck Drivers 
Local Union No. 299; and almost a year before the Moni- 
tors raised the question, the proceeds of the option were 
deposited to the account of that local union. 


The majority members made no pretense of effectuating 
a satisfactory solution by discussion and consultation, as 
they are required to do by the mandate of the Court of 
Appeals. The immediate and voluntary steps taken to 
comply with the suggestion and question of the Board of 
Monitors were simply ignored. Instead of complying with 
the instructions of the Court of Appeals, the majority 


members deliberately instituted this proceeding asking for 
unwarranted disciplinary sanctions against the Provisional 
General President. 


(ii) The second step envisaged in the procedure which 
the Board of Monitors, under the mandate of the Court of 
Appeals, is to follow is to report incidents of non-compli- 
ance with Monitor recommendations to the District Court. 
Here again, the majority members of the Board of Monitors 
have grossly deviated from their task as officers of the 
Court. 


Nowhere in the Interim Report of the majority members 
is there the slightest indication that the three banking 
transactions were the subject of any recommendation of 
the Monitors. The meeting, discussion and agreement of 
August 11, 1959, are not even mentioned. On the face of the 
document, then, the Interim Report is a defiance of the 
directions given by the Court of Appeals. 


Worse than this, however, the Interim Report fails to 
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inform the District Court of the measures taken before the 
Monitors broached the subject matter or those taken in 
response to the discussion of August 11, 1959. The majority 
members are guilty of breach of fidelity to this Court in 
failing to disclose the full situation. 


Had the majority complied with their duties as laid down 
by the Court of Appeals, they would have reported that 
they had received prompt and satisfactory action from the 
affected officers of the International and local unions. 


iii) The third step in the procedure outlined by the 
Court of Appeals is for the Monitors to seek a mandatory 
court order, in the event that there is failure to comply 
with their recommendation in any significant respect. Until 
there is such a court order, there can be no disciplinary 
proceedings. This is too plain for argument, but the major- 
ity members of the Board of Monitors seek to have sanc- 
tions imposed for violation of an order that never existed. 


If the majority members of the Board of Monitors 
believe that the General President, or any other official of 
the Teamsters, has failed in some significant respect to 
carry out their recommendation concerning the three bank 
deposits which are the subject of their Interim Report, the 
proper procedure is to seek an order from this Court 
directing the appropriate persons to act. Then, and only 
then, if there is disobedience to the order of this Court, 
there may be occasion to consider imposing sanctions. 


The Interim Report, however, does not suggest how any 
Board of Monitors’ recommendation has, in any way, not 
been followed. There is plainly no necessity for the Court 
to enter any order regarding these bank deposits. The 
majority members do not request any and there is obviously 
no occasion to do more than has been done already or is 
being done. 


The majority members of the Board of Monitors have 
sought to camouflage this vital flaw in their Interim Report 
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by charging a violation of Paragraph 5 of the Consent 
Order. Although the Interim Report does not specify, 
presumably this is a reference to the general provision: 
“All persons having custody or management of such 
funds or properties shall be required to adhere to the 
recognized legal and equitable standards and obliga- 
tions imposed upon fiduciaries in the handling of such 
funds and properties.” 
Again the majority of the Board of Monitors has displayed 
complete and utter lack of comprehension of their role as 
provided by the Court of Appeals. Paragraph 5 of the 
Consent Decree cannot be made the subject for disciplinary 
proceedings without deliberate disregard of the decision 
and mandate of the Court of Appeals. Furthermore, any 
attempt to do so would constitute a manifest deprivation 
of Due Process of Law. 


Repeatedly the Court of Appeals referred to the Consent 
Decree of January 31, 1958, as outlining the area of sub- 
stantive concern for the Board of Monitors. It indicates 
the matters within the jurisdiction, so to speak, of the Moni- 
tors. “They may make recommendations, in writing if 
desired, in those areas where the defendants have substan- 
tive obligations under the Consent Decree as validly modi- 
fied.” (269 F. 2d at 525). 


Paragraph 5 is manifestly not a self-enforcing provision. 
It states a general standard of fiduciary obligation to be 
applied in the future (“shall be required”) to specific situa- 
tions in the handling of money or property. Within this 
area of substantive interest, the Board of Monitors has 
made several recommendations in specific instances and, in 
light of particular ascertained facts, this Court has entered 
orders directing that certain action be taken. See, e.g., 
Orders of Recommendation No. 4, 12, 14, 16, 17, 19. The 
Court of Appeals affirmed and expressly noted that the 
basis for the individual specific orders was wholly or 
partially Paragraph 5 of the Consent Decree. (269 F.2d 
527-530). While the International Brotherhood strongly 
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contested the particular application in those Orders of 
Recommendation, the procedure followed demonstrates the 
use of Paragraph 5 as a jurisdictional base for the issuance 
of a specific order. 


The proposal in this proceeding to use Paragraph 5 as a 
self-enforcing provision runs directly counter to the very 
specific instructions of the Court of Appeals. That court 
said it is “basic to correct judicial administration” that 
alleged violations and sanctions must refer to “specific 
court orders.” (269 F.2d at 525). The court referred to 
Fed. R. Civ. P. 65(d), which provides that injunctions shall 
be “specific in terms; shall describe in reasonable detail . . . 
the act or acts sought to be restrained. ...” Finally the 
Court of Appeals cited two decisions in the Supreme Court 
which had condemned vagueness in decrees which entail 
sanctions for noncompliance. Hartford-Empire Co. v. 
United States, 323 U.S. 386, 410; Seull v. Virginia, 359 
US. 344. 


The vagueness in Paragraph 5 is evident simply from an 
examination of the face of the provision. The full measure 
of the problem is attested by the legislative history under- 
lying Section 501 of the Labor Management Reporting and 
Disclosure Act of 1959, 73 Stat. 519 (1959). The Dean of 
the Graduate School of Law, Georgetown Law Center, has 
described the paucity of precedent in the common-law on 
the fiduciary concept in labor union affairs giving rise to 
uncertainty as to its scope and thrust. Dugan, Fiduciary 
Obligations under the New Act, 48 Geo. L.J. 277 (1959). 
To meet this problem, the act as passed specifically provides 
that the evolution of the fiduciary concept in this area shall 
take “into account the special problems and functions of a 
labor organization.” 


The point, simply, is that there is not now any established 
and understood content to the fiduciary obligation of a 
union officer. Paragraph 5, in referring to fiduciary 
standards and obligations, is not sufficiently clear and 
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precise to support a disciplinary proceeding. To undertake 
to do so would constitute a defiance of the decision and 
mandate of the Court of Appeals and, moreover, would 
constitute a manifest deprivation of Due Process of Law. 
See Watkins v. United States, 354 U.S. 178; United States 
v. Harriss, 347 U.S. 612; United States v. Cardiff, 344 US. 
174; Winters v. New York, 333 U.S. 507; Musser v. Utah, 
333 U.S. 95; Lanzetta v. New Jersey, 306 U.S. 451. 

These same considerations are equally applicable to the 
allegation of violation of Paragraph 6 of the Consent 
Decree. Again the majority members of the Board of 
Monitors has not indicated what part of Paragraph 6 is 
deemed applicable; the initial clause states that no officer 
“shall have a personal financial interest which conflicts 
with the full performance of his fiduciary duties as a 
representative of the International. . . .” The principal 
reference is again to the concept of fiduciary standards and 
obligations. While it is not conceded in any respect that 
the personal transaction of James R. Hoffa in taking an 


option in Sun Valley, Inc., was in conflict with his duties as 
representative of the International—or the Local—Union, 
it is plain that Paragraph 6 suffers the same “vice of 
vagueness” which is found in Paragraph 5 as a self- 
interpreting provision. 


c. This Proceeding Should be Terminated Porthwith 

The situation comes down to this: Without any sem- 
blance of compliance with the first three steps of the pro- 
cedure established by the Court of Appeals, the majority 
members of the Board of Monitors have leaped precipi- 
tately to step number four. It is proposed that this Court 
conduct a hearing looking toward severe sanctions against 
the General President. No explanation has been given for 
this palpable violation of the unequivocal mandate and 
decision of the Court of Appeals. We submit that none can 
be given. The order for trial should be vacated. 

2. The proposal to try the General President for alleged 
misconduct is contrary to the well settled principle that 
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intra-union procedures must be exhausted prior to any 
judicial proceedings. 


“<‘The courts are as wise ... in adhering to the gen- 
eral requirement that all available remedies within the 
union be exhausted before redress is sought before 
them as they are unwise in many of the exceptions they 
have grafted upon this rule.’ Witner, Civil Liberties 
and the Trade Union (1941) 50 Yale L.J. 621, 630. To 
an increasing extent, courts require dissidants within 
a union to seek interpretation of the organization’s 
rules and to seek redress for grievances arising out of 
them before appropriate union tribunals.” Mr. Justice 
Frankfurter in Elgin, J. d E. Ry. v. Durley 325 U.S. 
711, 757-58. 


3. General President Hoffa was elected to his office by 
the 1957 convention of the International. Although this 
Court, by its preliminary injunction, prevented him from 
assuming his office, it thereafter, to wit, on January 23, 
1958, dissolved that injunction, so that there was no im- 
pediment to Mr. Hoffa’s immediate assumption of office 


and, indeed, he immediately assumed office. Whatever the 
subsequently entered consent decree may have provided, 
upon the dissolution of the preliminary injunction on Janu- 
ary 23, 1958, Mr. Hoffa became the de jure General Presi- 
dent of the International, and, as such, was removable only 
under the provisions of the International Constitution and 
in accordance with the procedures therein prescribed. 


4, The consent decree, by describing the de jure officers 
of the International as sitting “provisionally,” did not and 
could not change their de jure character. It merely em- 
bodied the agreement of all parties that there be a new 
convention sooner than would otherwise be the case and 
that the de jure officers elected in 1957 would serve only 
until such new convention rather than for the full five years 
that would ordinary pass before the next convention. The 
word “provisionally” did not mean that there is any power 
in this Court to remove such de jure officers upon the oc- 
currence of any condition or circumstance. Indeed, no such 


76 


condition involving removability by the Court is even hinted 
at in the consent decree or in the opinion of the Court of 


Appeals. 


If there were any misconduct or breach of duty in the 
handling of the bank deposits which are the subject of the 
Interim Report, and it is vehemently denied that this is 
the case, the appropriate forum for consideration of the 
matter is the intra-union remedies set forth in the Con- 
stitution of the International Brotherhood. All three of the 
transactions involved funds of Truck Drivers Local Union 
No. 299, of which James R. Hoffa is President. At no time, 
in handling any of this money, was Hoffa acting in any 
capacity other than his office as president of the local union. 


Article XVIII of the 1957 Constitution of the Interna- 
tional Brotherhood sets forth the procedure for trial of 
union officers and the intra-union appellate remedies which 
may be followed. It is these procedures which should be 
followed if any inquiry is believed necessary, rather than 


the scheduled trial which would constitute quite premature 
and wholly unwarranted judicial interference with the in- 
ternal affairs of the union. 


The requirement of exhaustion of internal remedies is 
firmly established as a principle governing the relationship 
of courts and trade unions. In this circuit, see Green v. 
Obergfell, 121 F. 2d 46 (C.A.D.C. 1941); Fish v. Huddell, 
51 F. 2d 319 (C.A.D.C. 1931) ; Wilkens v. DeKening, 152 F. 
Supp. 306 (D.D.C. 1957); Durkin v. Murray, 90 F. Supp. 
367 (D.D.C. 1950). See also Binkowski v. Highway Truck 
Drivers and Helpers, Local 107, 389 Pa. 116, 132 A. 2d 281 
(1957); Dakohoylous v. Ernst, 282 App. Div. 1101, 126 
N.Y.S. 2d 534 (3d Dep’t 1953); DeStefano v. Papa, 37 
N.Y.S. 2d 950 (1942) ; Kaplan v. Elliott, 146 Misc. 400, 263 
N.Y. Supp. 50 (1933). It has been held that exhaustion of 
remedies is a jurisdictional prerequisite which cannot be 
waived. Barthall v. Zachman, 162 Tenn. 336, 36 S.W. 2d 
886 (1931) (beneficial society). Additional cases and a lucid 
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analysis are found in Note, Exhaustion of Remedies in 
Private, Voluntary Associations, 65 Yale L.J. 369 (1956). 


Prior to this proceeding, the Board of Monitors has con- 
sistently recommended utilization of the internal machinery 
for trials provided by the Teamsters’ constitution. This 
Court directed that the union procedures be followed. The 
Court of Appeals expressly sanctioned this method of 
operation. See the judgment of the Court of Appeals, Para- 
graphs 1(e), 1(f), 1(h) July 9, 1959. No reason has been 
offered for abrogating that procedure in this instance. In 
the absence of exhaustion of the internal union remedies, 
this Court ought to vacate the order for trial. 


5. Questions which the majority members of the Board 
of Monitors have purported to raise in the Interim Report 
are now moot. The principal objection was addressed to 
the circumstance that funds of Local Union No. 299 were on 
deposit without drawing interest. All of these funds are 
now, or will shortly be, deposited in interest bearing ac- 
counts. There is no occasion, therefore, to consider a 
judicial order to require a result which has already been 
attained. 

Likewise, the gains to be derived from the option to 
purchase an interest in Sun Valley, Inc., were long ago 
transferred to Local Union No. 299. The proceeds of that 
option have been deposited to the account of that union. 
No personal profit was made. There is no occasion for any 
accounting to be made. 


6. It is elementary that the injunctive remedy is appro- 
priate to prevent the suffering of serious and irreparable 
harm. Defendant Hoffa and the International are 
threatened with such injury by the action of the majority 
of the Board of Monitors in these proceedings. Defendant 
Hoffa is absolutely entitled, under the International Con- 
stitution and the Bylaws of the affiliated bodies in question, 
to the uninterrupted enjoyment of his full rights of mem- 
bership and office, subject only to whatever sanctions are 
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provided in said Constitution and Bylaws and whatever 
procedures are there provided for imposition of sanctions. 
An appeal from a decision of this Court unlawfully inter- 
rupting his enjoyment of those rights can serve only to 
reinstate him, but it gives him no remedy for the interven- 
ing deprivation of his rights. 


The International Union would be irreparably prejudiced 
because the General Presidency is its signle most important 
office. It is vital to the effective functioning of the Union 
that there be no obstruction to the work of the General 
President. As outlined by Article V of the Constitution of 
the International Union, the General President is the 
principal executive and judicial officer of the organization. 
It is more than apparent that the International Union has 
a very great stake in the continuing full-time efforts of its 
General President. The proposed disciplinary proceedings 
constitute an harassment of this important officer which will 
necessarily have a seriously detrimental effect upon the 
affairs of the International Union. This harmful conse- 
quence is the type of threatened injury for which a pre- 
ventive injunction is indeed authorized and appropriate. 
Ohio Oil Co. v. Conway, 279 U.S. 813; National Fire Insur- 
ance Co. v. Thompson, 281 U.S. 331; Hynes v. Grimes 
Packing Co., 337 U.S. 86; ef. Beacon Theatres, Inc. v. West- 
over, 359 U.S. 500. The International Union is without 
remedy unless the threatened injury to its affairs can be 
averted. Loss of direction would proliferate into innumer- 
able instances of damage to the effective functioning of the 
Union in ways which could not be traced or caleulated. 
Moreover, there is considerable likelihood that no person 
or persons would or could be held accountable in an action 
at law for the damage suffered by the International Union. 
Plainly this is a situation for the intervention of the power 
of equity, there clearly being no adequate remedy at law. 
Ohio Oil Co. v. Conway, supra; 7 Moore, Federal Practice 
65.18(3) ; Walsh, Equity Sec. 25 et ceg. 
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CONCLUSION 


It is respectfully submitted in the light of the foregoing, 
and by virtue of the files and records of this Court in said 
cause, particularly by virtue of the said consent decree 
entered herein, and by virtue of the Mandate, Opinion and 
Instructions rendered by the Court of Appeals, that de- 
fendant’s Motion for a Temporary and Permanent Injunc- 
tion, and for an Order Vacating the Order Setting a 
Hearing Upon the Interim Report of a Majority of the 
Board should be granted. 


Respectifully submitted, 


James E. Haggerty 
Attorney for Defendant James R. Hoffa 
903 Dime Building 
Detroit 26, Michigan 


Of Counsel: 


H. Clifford Allder 
401 Third Street, N.W. 
Washington 1, D. C. 
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EXHIBIT 7 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
(Civil Division) 


Joux ConsrxcHam, et al., 
Plaintiffs, 


v- Civil Action No. 2361-57 


Joun F. Encuisx, et al., 
Defendants. 


STATEMENT OF THE DEFENDANTS 
OTHER THAN JAMES RB. HOFFA 
IN CONNECTION WITH THE LATTER'S 
MOTION FOR INJUNCTION AND FOR 
VACATION OF HEARING ORDER 


A motion having been filed herein on March 29, 1960, by 
defendant James R. Hoffa “For Temporary and Permanent 
Injunction and For Vacating Order Setting Date of Hear- 
ing on Interim Report,” the other defendants herein, by 
their undersigned attorneys do hereby join, for the reasons 
hereinafter stated, in the prayer for relief contained in the 
said motion: 


1. As pointed out in paragraph 6 of the Memorandum of 
Law in support of defendant Hoffa’s motion, the Interna- 
tional, as well as the other individual defendants, in their 
capacities both as officers and as members of the Interna- 
tional, are being and will continue to be subjected to serious 
and irreparable injury by the actions of the majority of the 
Board of Monitors which the motion seeks to enjoin. 


2. To the extent that the proceeding sought to be enjoined 
seeks removal of the General President of the International 
because of alleged misconduct other than violations of the 
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consent decree, the proceeding ought to be quashed as 
beyond the jurisdiction of the Court. Such matters, by well- 
established law, are governed by the Union constitution 
and removal from office, if justified, must occur through the 
processes provided in that constitution. See, e.g., Green v. 
Obergfell, 73 App. D. C. 298, 121 F.2d 46 (1941). 


3. To the extent that removal of the General President is 
sought by the Monitor majority because of alleged viola- 
tions of the consent decree, the proceeding should be 
quashed because (a) it rests on a patent misconstruction of 
the consent decree provisions claimed to have been vio- 
lated, (b) even if the decree has been violated, the Court 
may impose no sanction absent a prior specific compliance 
order, and (c) even if the Court may impose a sanction, it 
may not impose the sanction of removal from office. 

(a) The alleged conduct upon which the Interim Report 
relies does not constitute a violation of sections 5 or 6 of the 
not meant to and cannot be read to reach back to all of the 
consent decree, the sections cited in the Report, because: 

(i) The two sections are prospective only. They were 
alleged past misconduct detailed in the plaintiffs’ complaint 
and settled by the compromise embodied in the consent 
decree. 

(ii) Section 6 is further inapplicable to the subject mat- 
ter of the Interim Report, because it covers only interests 
in business enterprises having collective bargaining agree- 
ments with the International or businesses dealing or com- 
peting with such enterprises. 

(b) Assuming section 5 or section 6 of the decree to be 
applicable to the subject matter of the Interim Report and 
further assuming one or both to have been violated as 
claimed, it would nevertheless be beyond the Court’s power 
to impose any sanction for such violation, because, under 
the law of the case as established by the Court of Appeals, 
there must first be an order of compliance specifying in 
detail what is to be done. Sections 5 and 6 of the consent 
decree, while adequate to define the defendants’ obligations 
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and the Monitors’ powers, clearly lack the degree of spec- 
ifiicity which an order must possess before @ Court may 
impose sanctions for its violation. Rule 65(d), F.R.Civ.P.; 
English v. Cunningham, 106 U.S.App.D.C. —, —, 269 F.2d 
517, 524 (1959). The Court of Appeals also said (106 
U.S. App.D.C. at —, 269 F.2d at 525): 

“In this connection and in order to clarify the rela- 
tionship of the court-appointed Monitors to these pro- 
ceedings, we state again how the Monitors are to func- 
tion. They may make recommendations, in writing if 
desired, in those areas where the defendants have sub- 
stantive obligations under the consent decree as validly 
modified. If the defendants fail to comply in any sig- 
nificant respect with these obligations, whether or not 
the subject of a recommendation, the Monitors may 
report this fact to the court. The court, after affording 
a hearing to the defendants, may order the defendants 
to take any necessary action within the scope of its 
decrees. These court orders hereafter must themselves 
provide what the defendants are to do, not simply refer 
to previous or future recommendations.” 

In connection with the instant matter, there has, of course, 
been no order of the Court providing what the General 
President was to do to bring himself in compliance with 
the consent decree, even assuming arguendo that he was 
not in compliance. Indeed, it is very difficult to see how 
there ever can be such an order for compliance in this in- 
stance, because, as shown in defendant Hoffa’s motion 
papers, he has already done all that the Court could con- 
ceivably order him to do. 


(ce) For the purpose of the previous sub-paragraph 
hereof, it was assumed that the conduct alleged in the 
Interim Report constituted a violation of sections 5 or 6 
or both of the consent decree. Even if it be further assumed 
that the Court may, without a prior compliance order, im- 
pose sanctions for such assumed violations of the consent 
decree, it may not remove an officer of the International 
by way of sanction. As shown in defendant Hoffa’s motion 
papers, the officers of the International hold their offices 
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under authority of the 1957 convention, not under the con- 
sent decree. Therefore, whatever other punishment the 
Court may impose upon an officer for violating the decree, 
it may not punish him by removal from office. Removal, if 
warranted, can be accomplished only by the processes and 
upon the grounds provided in the International constitu- 
tion. 
Respectfully submitted, 


Edward Bennett Williams 


Of Counsel: Raymond W. Bergan 


David Previant 
511 Warner Theater Building 
Milwaukee, Wisconsin Harold Ungar 


CERTIFICATE OF SERVICE 


A copy of the foregoing statement was mailed first class 
postage prepaid this 2nd day of April, 1960 to: Martin 
F. O’Donoghue, 831 Tower Building, Washington 5, D. C., 
Godfrey P. Schmidt, 12 East 41st Street, New York 17, 
New York, Herbert J. Miller, Jr., World Center Building, 
Washington 6, D. C., J. Benjamin Simmons, 1010 Vermont 
Avenue, N. W., Washington 5, D. C., and James FE. Hag- 
gerty, 903 Dime Building, Detroit 26, Michigan. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joux CunnincHam, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Eneuisx, et al., 
Defendants. 


OPPOSITION OF THE BOARD OF MONITORS TO 
MOTION FOR TEMPORARY AND PERMANENT 
INJUNCTION AND FOR ORDER VACATING HEARING 


The Board of Monitors hereby opposes the motion filed 
by the defendant Hoffa on March 29, 1960, to vacate per- 
manently the hearing scheduled for April 27, 1960, on an 
interim report to the court, which has been pending for 
seven months since September 14, 1959, concerning possible 
violations of the consent decree.* Since the defendant’s 
arguments in the support of the motion reflect a basic mis- 
understanding of the consent decree and the obligations 
the decree imposes upon him, it is necessary to outline 
briefly the judicially approved procedure followed when- 
ever the Board of Monitors is apprised that the defendants 
or any one of them have failed to comply with their obli- 
gations under the consent decree: 


Paragraph 2 of the consent decree provides for a Board 
of Monitors to assist the court in implementing this judicial 
decree which “imposes definite obligations upon the de- 
fendants.” English v. Cunningham, 269 F.2d 517, 522 (D. C. 
Cir. 1959). In this connection, Paragraph 3 of the consent 
decree sets forth the duty of the Board of Monitors “to 


*On March 31, 1960, the other defendants filed a statement in support 
of the defendant Hoffa’s motion. By order of April 1, 1960, the time to 
answer the motion was extended to April 15, 1960. 
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insure the enforcement and protection of all rights of the 
individual members and the subordinate bodies” of the 
union that are guaranteed by the decree. 

Accordingly, as the court of appeals has explained in 
detail, “If the Monitors are advised that defendants fail to 
comply in any significant respect with their obligations 
under the consent decree, the Monitors may so report to 
the court. They are required to report at least semi-annu- 
ally and of course may do so oftener, for this duty is not 
to be construed narrowly. The court itself, after due op- 
portunity for defendants to be heard, may issue orders 
within the scope of the consent decree.” English v. Cun- 
ningham, 269, F.2 517, 522-23 (D. C. Cir. 1959. 

Again, “If the defendants fail to comply in any signifi- 
cant respect with these obligations, whether or not the 
subject of a recommendation, the Monitors may report this 
fact to the court. The court, after affording a hearing to 
the defendants, may order the defendants to take any neces- 
sary action within the scope of its decrees.” Id, at 525. 

This is precisely the procedure followed by the Board 
of Monitors in reporting to the court conduct on the part 
of the defendant Hoffa which may violate the consent de- 
cree. For having been “advised that defendant [Hoffa] 
fail[ed] to comply*** with [his] obligations under the 
consent decree, the Monitors*** so report[ed] to the 
court.” The court itself has afforded the defendant an 
opportunity to be heard. At the conclusion of this hearing 
the court may issue such orders as it determines to be 
necessary in light of the facts adduced with respect to the 
defendant’s compliance with his obligations under the con- 
sent decree. Clearly, the Board of Monitors has simply 
discharged the duty imposed upon it by the consent decree 
to which the defendants voluntarily consented—a duty 
which the court of appeals said “is not to be construed 
narrowly.” English v. Cunningham, 269 F.2d 517, 523 (D. C. 
Cir. 1959). 

Stripped of its inapposite arguments, the defendant’s 
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motion is but another attempt to renege on a judicially ap- 
proved bargain. He would like to be able to “voluntarily 
submit himself to a judgment of a court one day and flout 
it with impunity the next when its application proves more 
distasteful than he had anticipated.” National Labor Rela- 
tions Board v. Retail Clerks International Ass’n., 203 F.2d 
165, 169 (9th Cir. 1953). However, the processes of the 
court are not so important as to allow this transparent 
effort to repudiate obligations under a judicial decree in 
the guise of challenging the procedure specifically approved 
by the court of appeals for bringing to the attention of the 
court the defendant’s failure to abide by the obligations of 
the consent decree. As the Supreme Court has declared, 
“Wisely or unwisely, they submitted to these restraints 
upon the exercise of powers that would normally be theirs. 
They chose to renounce what they might otherwise have 
claimed, and the decree of a court confirmed the renuncia- 
tion and placed it beyond recall.” United States v. Swift 
€& Co., 286 U. S. 106, 119 (1932). 

Confirming the propriety of the procedure followed by 
the Board of Monitors is the fact that it has taken the 
defendants over seven months to formulate a series of 
specious arguments to thwart the consent decree on the 
eve of a hearing on compliance with the decree. Unless the 
consent decree is actually the feeble and porous document 
the defendants would have it, the motion should be denied. 

Except for the objections to the procedure followed by 
the Board of Monitors in reporting his non-compliance to 
the court, the remainder of the defendant’s arguments are 
either totally unrelated to the issue of compliance which 
is before the court or are matters which may be raised at 
the appropriate time in defense, explanation or mitigation. 
For example, the defendant’s insistence that his actions 
did not in fact violate the consent decree or that, in any 
event, he has rectified those actions are matters to be pre- 
sented for the court’s consideration at the hearing. Rather 
than anticipate such questions, the Board deems it appro- 
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priate to confine its answer to the propriety of the pro- 
cedure it has followed in submitting its interim report to 


the court. 


Respectfully submitted, 
Herbert J. Miller, Jr. 


Joseph DuCoeur 
800 World Center Building 
Washington 6, D. C. 


Attorneys for Board of Monitors 


April 15, 1960 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Opposition 
were mailed to each of the following on April 15, 1960: 
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Godfrey P. Schmidt, Esq. 
12 East 41st Street 
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J. Benjamin Simmons, Esq. 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 
Edward Bennett Williams, Esq. 
1000 Hill Building 
Washington 6, D. C. 

James Haggerty, Esq. 

Suite 1919 Dime Building 
Detroit, Michigan 

H. Clifford Allder, Esq. 

401 Third Street, N.W. 
Washington 1, D.C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHaM, ef al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Eneuisx, e¢ al., 
Defendants. 


REPLY OF DEFENDANTS TO THE 
OPPOSITION OF THE BOARD OF 
MONITORS TO THE MOTION FOR 
INJUNCTION AND FOR ORDER 
VACATING HEARING 


Defendant James R. Hoffa, on March 29, 1960, filed a 
motion herein to vacate the order setting a hearing on the 


Interim Report of September 14, 1959, and, in effect, to en- 
join further action on said Interim Report. On March 31, 
1960, the other defendants filed a statement in support of 
the said motion. On April 15, 1960, counsel for the Mon- 
itors, purporting to act on behalf of the Board, filed an 
opposition to the said motion, referring also to the support- 
ing statement of the other defendants. 


The theory of the opposition to the motion is that de- 
fendant Hoffa and, by implication, the other defendants 
are guilty of “a basic misunderstanding of the consent de- 
cree and the obligations it imposes .. .” The defendants 
will show in this reply: first, that their understanding of the 
decree and the obligations it imposes is correct; and, sec- 
ondly, that counsel for the Monitors, in their said opposi- 
tion to the motion, have attempted to present an illusion 
of jurisdiction because they realize that in the proceeding 
on the Interim Report sought to be enjoined, there is, in 
reality, no jurisdiction. It should be observed, in this con- 


89 


nection, that the Monitors’ counsel, after the merest men- 
tion of the Interim Report by way of identification in the 
first sentence of their opposition, never again refer to it, 
thereby ignoring the character of the Report and attempt- 
ing to present a false face to the Court. 


The Consent Decree 


The Monitors’ counsel spell out various provisions of the 
decree as construed by the Court of Appeals and they say 
that the defendants’ position shows “a basic misunder- 
standing” of those provisions. We shall take them in the 
order chosen by the Monitors’ counsel and show that we do 
in fact understand and accept them. We shall then show 
that the motion for injunction is nevertheless well made. 


The first principle referred to by the Monitors’ counsel 
is that the defendants have obligations under the decree. 
We agree that this is so. Those obligations are spelled out 
in Appendix C of the Court of Appeals opinion. All such 


obligations have been fulfilled by the defendants. 


Next, it is said that the Monitors have a role to play in 
assuring the carrying out of the defendants’ obligations. 
This too is conceded. The Monitors’ functions are spelled 
out in Appendix D of the Court of Appeals opinion. But, 
because of the preoccupation of the Chairman of the Board 
with “getting Hoffa,” as demonstrated by the two affidavits 
of former Monitor Maher now on file herein, and by the 
Chairman’s own statement in his deposition of April 6, 
1960 (see pp 31 et seq.), the Monitors have utterly failed 
to perform their judicially imposed duties. 

The Monitors’ counsel then refer to the language of the 
Court of Appeals to the effect that the Monitors may re- 
port to this Court any significant failure by the defendants 
to comply with their obligations, in which event, the Court, 
after affording the defendants a hearing, “may order the 
defendants to take any necessary action within the scope 
of its decrees.” We have no quarrel with the proposition 
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stated by the Court of Appeals. Indeed, we have relied on 
it in the instant motion. It must be noted, however, that 
the Monitors’ counsel, in stating the proposition, have 
distorted it by the simple expedient of cutting the quota- 
tion from the Court of Appeals opinion to fit their desires. 
In the part of the opinion thus omitted, the Court of Ap- 
peals said that the orders of this Court requiring “neces- 
sary action” by the defendants “must themselves provide 
what the defendants are to do, not simply refer to previous 
or future recommendations.” English v. Cunningham, 106 
U.S. App. D.C. .., .., 269 Fed. 517, 525 (1959) (emphasis 
supplied). Thus, the orders which are to emanate from 
this Court on proceedings instituted by the Board of Mon- 
itors are to be compliance orders telling the defendants 
what they must do in fulfillment of their obligations under 
the decree. 


Counsel for the Monitors say that the procedure outlined 
by the Court of Appeals, “is precisely the procedure fol- 


lowed by the Board of Monitors in reporting to the court 
conduct on the part of the defendant Hoffa which may 
violate the consent decree.” This is simply not the case. 
Tf it were, there would have been no motion for injunction. 
It is obvious from the Interim Report that the Monitors’ 
counsel have misstated the case, as we shall now demon- 
strate. 


The Interim Report 


The Interim Report alleges that the Board of Monitors 
“has ascertained” that in three instances since the entry 
of the consent decree defendant Hoffa has permitted funds 
of Local 299 “to remain on deposit without drawing inter- 
est”; and that in one instance the deposit was made to 
further the interests of a corporation in which defendant 
Hoffa allegedly had an interest. The various transactions 
alleged in the Report all occurred, as stated in the Report, 
long before the entry of the consent decree. 
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The Report requested the Court to require defendant 
Hoffa to report in writing concerning the alleged transac- 
tions. This has been done. 


The Report further sought authority for the Monitors 
to utilize discovery procedures. They were given such 
authority and they have taken the various depositions they 
have deemed necessary. 


The motion for injunction does not relate to either the 
reporting or discovery procedures. What the defendants 
seek to enjoin is a hearing having as its purpose the entry 
of an order of “removal of defendant Hoffa from the office 
as Provisional General President.” 


The Monitors’ counsel know, the Court knows, the de- 
fendants know, and the public knows through the repeated 
statements to the press by the chairman of the Board of 
Monitors, that the true and only purpose of the hearing on 
the Interim Report is to secure the removal of defendant 
Hoffa from office and ultimately from membership in the 
International. It is the proceeding designed to accomplish 
that purpose which the defendants seek to enjoin as beyond 
the jurisdiction of the Court. Counsel for the Monitors 
know that this is the purpose of the motion. 

Monitors’ counsel treat the matter as though all that is 
prayed for in the Interim Report is an order of compliance 
rather than an order for removal. If it is only such a lim- 
ited order of compliance which the Monitors seek they 
should be forthright and amend the prayer of the Interim 
Report accordingly. 

We say to the Court that the allegations of the Interim 
Report do not make out a case of violation by defendant 
Hoffa of any of his obligations under the decree. We say 
further that the Monitors do not suggest in the Interim 
Report one single thing for defendant Hoffa to do to bring 
himself into what they would consider to be compliance. 
We say further that there is not even a request for an 
order of compliance in the Interim Report, as is required 
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by the Court of Appeals opinion. We say finally that the 
Interim Report requests a punitive proceeding against de- 
fendant Hoffa to deprive him of office and membership; it 
does not request a hearing to determine what, if any, action 
he must take within the decree. Counsel for the Board 
have tried to cloak the nature of the proceeding to make it 
look like the type of hearing which the Court of Appeals 
said would be within this Court’s jurisdiction—namely one 
to determine what a defendant is to do to bring himself 
into compliance with the decree. The fact is, however, that 
requiring compliance is farthest from the minds of the 
Monitors. They are not asking the Court to require de- 
fendant Hoffa to do something to comply with the decree, 
which would be within the Court’s jurisdiction as defined 
by the Court of Appeals; they ask the Court to punish him 
for not being in compliance, without the Court ever telling 
him what he must do to comply. This, we say, is beyond 
the Court’s jurisdiction under the decree. 

There is no point in engaging in a dispute with the Moni- 
tors’ counsel as to whether the Board must recommend a 
course of action to a defendant before it may bring a mat- 
ter before the Court. Simple common sense would suggest 
that, whether or not the Monitors must first make a recom- 
mendation, they certainly should do so. Indeed, that has 
been their general approach to the problems of this case. 
They tell the defendants that they think certain action must 
be taken under the consent decree. If the defendants refuse 
to take it and if no agreement is made for alternative ac- 
tion, the Monitors seek a Court order requiring the de- 
fendants to take the action they have recommended. Even 
if the Monitors may make their recommendations initially 
to the Court rather than to the defendants, the fact remains 
that, at one point or another, they must make it. The pro- 
ceeding instituted on this Interim Report is distinctive in 
that the Monitors recommend no course of action. They 
recommend nothing to be done by any of the defendants. 
They allege no refusal on the part of the defendants to do 
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any required act. They seek no order of the Court requir- 
ing any of the defendants to do anything. What their case 
comes to, if they could ever be made to state it without 
casuistry, is that a condition (1) antedating the consent 
decree, (2) known to the plaintiffs and the Monitors at the 
time of entry of the consent decree, (3) not specifically 
covered by any provision of the decree, and (4) not sought 
to be corrected by a proceeding for a compliance order 
under the decree, be now denounced as a violation of the 
decree warranting the imposition of punitive sanctions. 


It is respectfully submitted that the opposition of the 
Monitors’ counsel does not meet the thrust of the motion 
for injunction and that the motion should be granted. 


Respectfully submitted, 


James E. Haggerty 
903 Dime Building 
Detroit, Michigan 


H. Clifford Allder 

401 Third Street, N. W. 
Washington, D. C. 
Attorneys for defendant 
James R. Hoffa 


Edward Bennett Williams 


Harold Ungar 
Of counsel to the 
defendants other than Raymond W. Bergan 
James R. Hoffa: 1000 Hill Building 
David Previant Washington 6, D. C. 
Warner Theatre Bldg. —_attorneys for the defendants 
Milwaukee, Wisconsin —_ other than James R. Hoffa 
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Robert Silagi, Esq. 
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J. Benjamin Simmons, Esq. 
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Washington, D. C. 
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55 CONTENTS 
ARGUMENT OF: 
MR. KOSSMAN, representing Mr. Hoffa 


MR. PREVIANT, representing International 
Brotherhood of Teamsters 


MR. SCHMIDT, representing Cunningham, 
et al. (Teamsters) 


56 PROCEEDINGS 


The Court: Gentlemen, with respect to the argument on 
this: motion that is to be heard today I would like to know 
who is going to argue and who they represent. Now, for 
the motion. 


Mr. Kossman: Your Honor— 

The Court: Who do you represent? 

Mr. Kossman: I represent Mr. Hoffa. 

The Court: I thought Mr. Haggerty represented Mr. 
Hoffa. 


Mr. Kossman: We both do. 

Mr. Haggerty: I am attorney of record and Mr. Koss- 
man is co-counsel, Your Honor. 

The Court: Who is going to argue? 

Mr. Haggerty: Mr. Kossman. 

The Court: You are not? 

Mr. Haggerty: I may ask the privilege to argue in 
rebuttal. 


Mr. Kossman: I would like to say in all fairness to Mr. 
Haggerty that this comes about due to the fact he was ill 
last month. 


The Court: I understand. I thought Mr. Allder did that. 
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Mr. Allder: I do, too, Your Honor. I am local counsel. 
These two gentlemen are not members of this Bar but they 
have been admitted for the purpose of this case by Judge 
Letts, 

The Court: Then Mr. Kossman is going to argue in chief 

for Mr. Hoffa. How about you, Mr. Allder? 
57 Mr. Allder: I won’t take part in the argument. 
The Court: And of course Mr. Haggerty will be 
permitted to say anything he wants in rebuttal. 

Mr. Haggerty: May I say that in behalf of the Inter- 
national Union that Mr. Previant asked the privilege of 
argument. 

The Court: All right. Mr. Bergan— 

Mr. Bergan: Mr. Previant will represent the defendants 
that I represent this morning. 

The Court: That is what I thought. I understand you 
may have to leave the courtroom during the day if such a 
message comes to you, and you will be excused. 

Mr. Bergan: Thank you. 

The Court: All right, Mr. Miller, I suppose— 

Mr. Miller: Yes, sir. 

The Court: Anyone else? 

Mr. Schmidt: Godfrey P. Schmidt, counsel of record for 
the plaintiffs except Cunningham. 

The Court: How are you folks going to divide vour time; 
do you know? 

Mr. Miller: We haven’t discussed it, Your Honor. 

Mr. Schmidt: I shall defer to Mr. Miller and if he leaves 
anything unsaid I will add. 

The Court: That is what I was going to suggest, there 

should be no repetition. 
58 Mr. Schmidt: I promise that. 
Mr. Simmons (J. Benjamin): If it please the 
Court, I am local counsel for Mr. John Cunningham. 
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The Court: Your name? 

Mr. Simmons: J. Benjamin Simmons. Mr. Schiffer of 
New York represents Mr. Cunningham. IJ am local counsel 
only and I am not employed to sit in this case, but I under- 
stand Mr. Schiffer telegraphed Your Honor requesting a 
continuance. 

The Court: He did, he said he was engaged in a long 
lawsuit and, of course, that is denied. This case is going 
ahead. Anybody else? Very well, then, gentlemen, you may 
proceed on the motion. 


ARGUMENT OF MR. KOSSMAN, 
REPRESENTING MR. HOFFA 


Mr. Kossman: May it please the Court, there is now, 
as I understand, an argument for our motion for temporary 
and permanent injunction. 

The Court: Yes, in support of your motion. 

Mr. Kossman: And for vacating order setting date of 
hearing. Well, first things come first. We filed our motion 
for a temporary, and after a hearing, and if we are success- 
ful, for a permanent injunction. That was filed on March 
30th. On April 14th or April 15th, the other side, repre- 

sented by Mr. Miller of the Monitors filed an answer. 

Now, it is really elementary in this sense that we 

have filed a sworn complaint under oath giving rea- 

sons why a temporary injunction should issue. We did not, 

in all fairness to Judge Letts and all fairness to the posture 

of the case, even to the Monitors, and to the Court, we 

didn’t come in and ask for a temporary restraining order 

at that particular time. We asked for an injunction and 
to set the date. 

Well, Judge Letts said he would set the date when he 
returned and we thought—I say in deference—that it 
wasn’t fair to us to have a hearing set the day before the 
trial. However, that is over the dam in our mandamus 
before the Court of Appeals in which no decision has come 
down yet. 
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Mr. Schmidt: If Your Honor please, I can hardly hear. 

The Court: The Court can scarcely hear him and the 
Court can hear the grass grow. There is no defect in his 
ears. Talk a little louder. 

Mr. Kossman: Now, what are we asking for? What are 
we entitled to? A hearing. The law says we must get a 
hearing. Rule 52-a states specifically. 

The Court: Hearing on what? 

Mr. Kossman: Hearing on our application for tempo- 
rary injunction. 

The Court: Aren’t you having that now? 
60 Mr. Kossman: No, we are having an argument. 
The Court: This was filed on March 29th, I notice. 
Mr. Kossman: That is correct. 


The Court: Go ahead with your argument now. 
Mr. Kossman: We are asking for a hearing. But it was 
filed March 29th, but this was the first day that Your Honor 


has even allowed an argument. Before that we couldn’t 
even have argument. But we are asking, as we are entitled 
to, for a hearing, so in a certain sense, I say, under the 
posture of the case it is so very elementary—we filed a 
sworn complaint, not denied averments, under oath just 
two or three pages, in which they talk about— 

The Court: What is the date of filing? 

Mr. Kossman: April 15th. We couldn’t do anything un- 
til Judge Letts returned, so we have been diligent in that 
sense. Now, why do we say we are entitled to a hearing? 
Because the law says so. Rule 52-a: 

“Tn all actions tried upon the facts without a jury or with 
an advisory jury, the Court shall find the facts separately 
and state separately its conclusions of law thereon, and 
direct the entry of the appropriate judgment. And in 
granting or refusing interlocutory injunctions, the Court 
shall similarly set forth the findings of fact and conelu- 
sions of law which constitute the grounds of its acts.” 
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61 Now, of course, we do not say to Your Honor that 

you must give a temporary injunction, but you must 
give us a hearing in order to find out whether we are en- 
titled to it or not. I might say that I feel very strongly, 
in view of the fact that we have filed a sworn affidavit—we 
won’t stand on that technicality. The averments of the 
complaint will be taken as true. However, this being an 
equitable proceedings, and we are prepared to produce 
tremendous evidence to sustain the averments, that we do 
not care to take a judgment pro confesso due to the fact 
that they did not answer paragraph by paragraph. 

Now what did we say? 

“Now comes James R. Hoffa, one of the defendants in 
the above-entitled cause, by his counsel, and for the rea- 
sons hereinafter stated, moves this Court, (1) temporarily 
and permanently to enjoin Martin F. O’Donoghue, Chair- 
man of the Board of Monitors, and Lawrence T. Smith, 
Monitor.” 


It shows we filed it even before there was that change 
and their successors from further action in the disciplinary 
proceedings instituted against him, General President of 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen, Helpers of America; and (2) to vacate the 
order. 


Well, in a certain sense the order of the trial that was 

for yesterday has been, so to speak, vacated or postponed, 

but of course, I worry a great deal, and I read in the 

62 papers and I hear expressions “Trial must go on, 

trial must go on.” Now, I know papers are not legal 
reports but still I worry about it. 


Now, with the averments in the injunction, that were not 
denied, we said there that the majority members of the 
Board of Monitors—I don’f want to read it all—violated 
the mandate and instructions of the Appellate Court, that 
they led precipitously to the preliminary stages of the pro- 
cedure without any basis or justification. 
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I will give Your Honor just a little preview of what 
evidence we would put on the stand in support of that aver- 
ment. We are prepared to show that this interim report 
filed on September 14th, 1959 by Mr. O’Donoghue, and at 
that time by Mr. Schmidt, who Judge Letts has said is no 
longer a monitor—I say Judge Letts has said because when 
I say he is no longer a monitor there is a resentment. 


The Court: That is perfectly obvious and understood 
by the Court. 


Mr. Kossman: Now, there was a dissenting report filed 
by the other monitor. Now, why do we say a fraud was 
committed on the Court? And when I say to the Court a 
fraud was committed on Judge Letts, and not only was a 
fraud committed on Judge Letts, a fraud was committed 
on the Court of Appeals and Supreme Court. What is the 

fraud against Judge Letts? 


63 At least the evidence will so bear out my state- 

ment, and I used those words mindful of the fact 
that I don’t want to become involved in personal attacks 
upon individuals, but yet, if we don’t personally attack 
people who attack us then, in a certain sense, we seem to 
acquiesce in what they are doing. 

This report—we have evidence by an executive assistant 
who worked in the Board of Monitors at that time—was 
filed incomplete deliberately, expressing the fact that Mr. 
Hoffa had complied in full, in full, with what they charged 
him with doing, and that it was deliberately left out so that 
the Court should not be aware of that. Pretty serious 
charge. Pretty serious charge. 

Furthermore, we have absolute statements under oath 
by Mr. O'Donoghue, who I admire as an individual and his 
great sense of indignation, even if it is misplaced in this 
case, Mr. O’Donoghue stated under oath that the reason he 
filed—of course, it is so obvious, it bears it out—such a 
report at that particular time, September 14, 1959, was be- 
cause the Supreme Court of the United States was con- 


103 


sidering a petition for certiorari that he had filed from 
the court below and he thought it would influence their 
judgment in effect. So when I asked them how would they 
know about it, he said, well, it was filed in open court. 
64 News—so first things I say come first. I am only 
giving Your Honor just a little preview. I am giving 
an offer of proof. 

Under the law I don’t even have to do that, but we are 
confident in our position. We have been attacked. Are we 
delaying, are we the ones who delay? They were the ones 
who originally said they had the mandatory powers, they 
are the ones who said if they give an order and Hoffa dis- 
obeys they can fire him. 


We went to the Court of Appeals and that was reversed. 


Who is responsible for the delay? And I don’t consider 
it a delay if we can prevent a trial that will take two or 
three months, cost millions of dollars. Is that the delay? 
The more they delay, the more they get paid. Mr. O’Donog- 
hue has received practically $100,000 up to date, far more 
money than judges on the United States Supreme Court 
make. And when I asked him how much time he puts in, 
well, he couldn’t tell whether it was 2-14 hours or 5 hours a 
week. 

So you can see, under the guise of saying we want to 
clean up, they are the only ones who are cleaning up. 

Now, I put it to Your Honor that it is an unholy thing 
to have a proceeding brought against Mr. Hoffa just on 
that phase alone, when there is a pending motion to dis- 
qualify Mr. O'Donoghue. Isn’t that a fine state of affairs, 
that we bitterly attack Mr. O'Donoghue, show he is prej- 

udiced, show that he even represented Mr. Hoffa 
65 and deny that very averment that he now says he 
violated, and received $45,000. It shows that he was 
acquainted with all these things back in 1957, that he should 
be the one who should come in here and say we want to 
charge Mr. Hoffa with doing something wrong, and you 
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have in the papers that he misused $500,000, when he knows 
that he denies that Mr. Hoffa ever did anything wrong 
with that money, that there was a transfer from one bank 
to another, that it wasn’t on collateral. 

By the way, before I forget. I will just interpoiate that. 
Mr. Schmidt, who I personally admire very much, is still 
making a great deal out of nothing. Mr. Schmidt, we have 
evidence, went to Florida, and this bank that was going to 
give back the money to the Teamsters local—this goes back 
to 1956—because Mr. Hoffa wrote a letter which was sup- 
pressed when they filed their interim report, Mr. Schmidt 
went down to Orlando, Florida, and said to those people 
you don’t have to give back that money because there is a 
moral obligation, and he said he represents the rank and 
file. He has the nerve to come in court and tell Your Honor 
he represents the rank and file of the workers when he said 
he is against peaceful picketing, when he said he sees eye 
to eye with the National Association of Manufacturers, 
when he says he is in favor of right to work laws, when he 

lectures before the National Association of Manu- 
66 facturers, when he has asked for $250,000, $300,000, 

and wants a couple hundred thousand dollars more, 
when he wrote a letter in to the Wall Street Journal and 
says he wants a receiver appointed. 

And who do you think will be the attorney for the re- 
ceiver when one million six hundred thousand people who 
don’t know where they stand, their families, their em- 
ployees, and they come into a court of equity and they say 
we are bad people. 

I don’t have to defend Mr. Williams, who is capable, but 
Mr. Williams said that is not true, his analysis, his analysis, 
and now strictly speaking this shouldn’t be part of an argu- 
ment. 


The Court: That is just what I was thinking. 
Mr. Kossman: That is what I was thinking. 
The Court: I don’t want to block you for a single second. 
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Mr. Kossman: But, Your Honor, the time has come, 
there has to be judicial statesmanship, and we welcome the 
fact that a judge who has had appellate experience for some 
so many years, that we can present these things. 

Now, there have been other charges in the other aver- 
ments. That is just one phase of it. 

Now, if Your Honor feels at any time that I have said 

enough— 
67 The Court: The Court is of no notion of sup- 
pressing anything you want to say. 

Mr. Kossman: All right. 

1 say, in reading the transcript of yesterday, Your Honor 
said he said he read the briefs, but what worries me is 
whether Your Honor had read the pleadings. 

The Court: Oh, yes. 

Mr. Kossman: Well, of course, as I say, the pleadings— 

The Court: You see, what I was talking about yesterday 
that I had knowledge of contentions of the parties with 
respect— 

Mr. Kossman: It would only take Your Honor a day or 
two to know more than our lawyers— 

The Court: Don’t overestimate my mental capacity. 

Mr. Kossman: We don’t underestimate it, let’s put it 
that way. 

Now, next paragraph, and we said that this allegation 
was knowingly incomplete and misleading. The action of 
the majority of the members of the Board of Monitors in 
referring these charges in their interim report is illegal 
and contrary to the rulings, the opinion, and mandate of 
the Court of Appeals in this case. Since it was based on 
the report of former Monitor Smith, of his investigation, 
which report was not shown to Monitor Maher because the 
chairman stated that this Honorable Court “told me I can 

hold some things in confidence,” thereby denying an 
68 opportunity for all three monitors to participate in 

the preparation of the charges in direct violation 
of the mandate. 
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We took no joy in filing an affidavit against Judge Letts. 
There is no joy in that. I notice in the New York Times, 
however, that Mr. Schmidt regards it as a great victory, 
if he is correctly reported. 

The Court: I haven’t seen the Times. Which edition was 
it, the bulldog edition? 

Mr. Kossman: New York Times. 

The Court: Which one, the one at 10:00 o’clock for the 
next morning? Is that the bulldog edition? AJ) right, that 
is the late one. a 

Mr. Kossman: That he regards it as a great victory for 
the people he represents, you know, the so-called rebels. 
There is a nice word, everybody likes “rebels,” but he 
doesn’t really represent rebels. He has been disowned by 
the majority of the individuals he originally did business 
with. Mr. Schmidt, while he was working as a monitor for 
the Teamsters, fifty times, and I accepted his own count, 
it may have been one hundred and fifty, fifty times secre- 
tary met the Federal Bureau of Investigation, FBI investi- 
gator, Mr. McShane, and gave him information about what 
was going on. 

Now, in view of the fact that according to the decree they 

were supposed to work together—you see, this was 
69 not a court decree like an anti-trust decree that is 

handed down on a decree saying that you must do 
something. Judge Letts properly characterized this as a 
sort of a contract. 

The Court: An agreement between the parties. 

Mr. Kossman: An agreement between the parties, and 
it was very carefully spelled out what would happen if 
there would be a breach of agreement. That was the pur- 
pose of that. 

Now, this philosophy,—sorry, Your Honor—this philoso- 
phy—now I am jumping ahead of my story—of saying that 
Mr. Hoffa in the last two and a half years hasn’t violated 
anything, anything, except when he first took office is an 


107 


unholy thing. It is a very unholy thing, because if that is 
true, well, then, I think all the monitors should be put in 
jail because they have been taking money under false pre- 
tense. Why did they have to wait two and a half years if 
the evidence that they have now is the same evidence that 
George Meany had and presented in the AFL-CIO? They 
talked about the Sun Valley. McClellan had it. They came 
to that conclusion for one reason, they wanted to destroy 
Hoffa and after they destroy Hoffa they want to take con- 
trol of the Teamsters. 


Do you think they want to do it because these men are 
men whose love for the working man is deeprooted in 
70 their hearts, or do they want to do it for power and 
for money? I think their actions in the past show 

what they would do in the future. 


When Mr. Schmidt can tell people in the National Asso- 
ciation of Manufacturers and tell us that he is against— 
if there were two things that organized labor is united 


completely on, it is—there must be peaceful picketing and 
they are against the right-to-work law, and when his 
philosophy is such that he believes a benevolent employer 
can do more for a union member than the union itself, this 
is a terrible thing. 


We also have evidence that this was being financed by 
industrialists, his suit. 

Now, I have to say that because, Your Honor, if you are 
conscious that we are doing something that is immoral you 
will, under the circumstances, be sympathetically inclined 
to another side in reading the law books because Your 
Honor is a moral person. We want you to be on our side 
morally. We know we are right legally and we also know 
we are right morally. 

Well, let’s go to the next averment. Of course, as I say, 


we want a hearing, we are entitled to a hearing, even if we 
didn’t have this. I have got a hundred cases I am prepared 
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to give to Your Honor. We must have a hearing. How 
else can Your Honor find out the facts? Maybe 
71 everything I said is a lie, maybe is is not true. 


The Court: Some things are untrue but it depends 
on a person’s point of view. If he believes them to be trae— 


Mr. Kossman: Your Honor will make a finding of fact 
whether what these people say is credible or incredible, 
and the findings of fact before a trial court without a jury— 


The Court: A thing that is untrue does not have to be 
dishonest, you know, surely. Go ahead. 


Mr. Kossman: The Sun Valley transaction was specifi- 
cally referred to in paragraph 43. That is to go back to 
the complaint. That is why pleadings are so important, and 
that is why Chief Justice Warren, in denying an applica- 
tion for a stay of the convention which Mr. Schmidt orig- 
inally filed because the Court of Appeals had reversed 
Judge Letts when they issued the stay of the original con- 
vention, said these are stale charges, these are stale 
charges. Let them come up with something that Hoffa has 
done long since he took office. 


Do you think if he did something wrong they wouldn’t? 
The charges in the interim report of the majority of the 
Board of Monitors were incorporated generally in the 
original complaint. The charges and issues so raised, and 
the allegations in the original complaint herein, by entry 
of the consent decree comprised and settled and afford no 

basis for further proceedings either by the plaintiffs 
72 or Board of Monitors, and we are prepared to show 

evidence, not as Mr. Schmidt says, by way of argu- 
ment, that Mr. Williams said this—we have got minutes, 
we have got evidence from living witnesses who will testify 
under oath. If we don’t, it would not take long for Your 
Honor, from what little I have seen of Your Honor in ac- 
tion, to say “Motion denied.” 

The provisions of the decree relied upon by the Board 
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of Monitors are prospective in nature. Well, that is more 
of the same thing. 


Now, the majority of the Board of Monitors—this is 
paragraph 9—no denial. We don’t have denials under 
oath. We took it under oath. The majority of the Board 
of Monitors, namely, Martin F. O’Donoghue and Lawrence 
T. Smith, who have stated they wished to get rid of Hoffa— 
that is a most amazing thing. 

When did they state they wanted to get rid of Hoffa? 
Mr. O’Donoghue, who came in two or three months later 
back in ’58, said, “I want to get rid of Hoffa; I want to get 
rid of Hoffa.” I say with the greatest respect, of course, 
I wasn’t counsel then, and I will say with the greatest re- 
spect—I will put it this way: We didn’t know that. After 
all, he didn’t come around and tell Mr. Hoffa that “We want 

to get rid of you.” We had to find it out by taking 
73 depositions. “I wish to get rid of Hoffa.” Although 
we got it from rumor and hearsay—they are now 


abusing their office as monitors by preferring these stale 
charges in the interim report, although during the past two 
years they have filed numerous orders and recommenda- 
tions. 


Talk about delay. After all, from January 1958 to Au- 
gust 1959 many things were filed, you know, and worked out 
together. Nothing happened here until August 11, as shown 
by Exhibit 1 here attached. Now, for the first time—this 
is very important, the exhibit. There was an exhibit dated 
August 11. Mr. O'Donoghue came over and there was a 
discussion how about this money. That wasn’t the Team- 
sters’ money, it was a Local 299. 


Before I forget, you might feel the real resentment, not 
by Mr. Hoffa, but by 1,600,000 members that Judge Letts 
appointed—and that, of course, is one of our arguments, 
too. After all, there are a lot of people, there are a lot of 
lawyers who can use $50,000 a year in Washington, D. C. 
To appoint McShane as a monitor on the recommendation 
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of Mr. Schmidt, who has investigated Local 299, who had 
been the prosecution witness in the case against Mr. Hoffa 
in which he was acquitted— 

The Court: Is that the one tried here? 

Mr. Kossman: That is the one tried in New York. 
74 The Court: The wire-tapping case? 

Mr. Kossman: The wire-tapping case. He was ac- 
quitted. 

Now, I leave it to Your Honor as to whether, under the 
circumstances of that case, it lends itself to: rightfully, 
morally working out something as human beings, and we 
want to work out something as human beings. We want 
Your Honor to be the sold arbiter over this case, if Your 
Honor would take the obligation. We have asked for an 
election, and we have said, “Mr. O’Donoghue can count the 
votes in the presence of newspapermen.” Good enough— 
conducted by a good honest ballot. He said, “Oh, no, we 
can’t do that.” It is the most unholy thing. It is the most 
unholy thing. It would be just like during the administra- 
tion from 1932 to 1952. I mean that people would say, oh, 
we have to get rid of everybody in order to get them to 
vote in a different party. 

You just can’t do these things. I submit that even if Mr. 
Hoffa doesn’t measure up to the moral standard of Mr. 
O'Donoghue, and I must tell you, based on what I have 
seen, that Mr. Hoffa far surpasses Mr. O'Donoghue. Mr. 
Hoffa has no greed or love for money. Mr. Hoffa gave up 
a salary of the Local 299. Mr. Hoffa lives very frugally. 
Mr. Hoffa gives money left and right to people who come 
and beg for it. I say, under the circumstances, we don’t 

have to satisfy his moral qualifications, the 1,600,000 
75 people we believe want Hoffa. If they don’t, let’s 
find it out. Let’s find it out. Our whole philosophy in 
the government is liberation. Let the people vote. We see 
what happens in Korea when there is suppression of the 
right to vote, the chaos, the damage. First of all, I can’t 
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frighten Your Honor. I won’t attempt to, but there is a 
great deep feeling of resentment against individual truck 
drivers who have seen their wages raised from $30 a week 
to $100 a week to $120 a week, who have pensions, who 
have social security added to additional hospitalization 
features under the role of Mr. Hoffa, who works 18 hours 
a day because he has to take care of this monitorship busi- 
ness. 

By the way, he wrote several hundred letters, never an- 
swered. He begs Mr. O’Donoghue, he swallows his pride, 
please come to meetings, but Mr. O’Donoghue doesn’t want 
to come to a meeting. 

Now, all these things I say will come out at the petition 
for injunction. Now, what happened? They had a meeting. 
He said, look, we believe people shouldn’t keep money in 
banks. That don’t bear interest. Well, first of all, our 
calculation is that there is about $100,000,000 worth of un- 
ion money in non-interest accounts in banks, and the rea- 
son is this, unions have known in the past that strike emer- 
gencies may take place. They can’t be involved with getting 

interest and having money tied up, so there is no, 
76 there is absolutely no law, no, there is no regulation, 

even this new law doesn’t provide that you have to 
get interest on the money. You can’t tell unions how to 
run their internal affairs. Even cities have unlimited 
amounts of money. Consolidated Edison, all companies, 
corporations, have money not drawing interest. They say 
that is a violation. 

Now, here is the funny thing, and I don’t know if Mr. 
Hoffa will like it or not, but I am going to tell you that 
maybe people think Mr. Hoffa is a bold man and fearless 
man. He may be, but he is afraid of the court and he goes 
overboard. If he surrounds himself with more lawyers than 
I believe is good for him, and maybe that includes me, it 
is because he is fearful of technically violating the law. 
That is his psychology, that is his mentality, so, therefore, 
the moment they had this meeting, August 11, the next day, 
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and this isn’t conversation, this is documentary evidence— 
of course it wasn’t attached to the interim report—he wrote 
a letter, gave instructions to the banks, take out the money, 
and so forth, and so forth, and it was done, except in Or- 
lando, where brain-washed by Mr. Schmidt, they tried to 
set up, say this is a moral obligation. Of course, documen- 
tary, they had written letters to the United States Govern- 
ment, to the Commissioner’ of Banking, that the money 
was not put up for collateral, and as a matter of fact, you 

can’t put up any fiduciary money collateral for a 
77 corporation. You just don’t do these things. 

As a matter of fact, he had no interest at that par- 
tieular time. It had been given away, the particular option 
thing. 

Now, is that the sign of a man who did something wrong? 

Now, we are also further prepared to show that—and I 
don’t underestimate the brains, resourcefulness, cunning, of 
the adversary—big price, 1,600,000 members, six hundred 
million dollars worth of moneys—ha—why a fabulous for- 
tune awaits them. 


Do you think they are interested in helping the working 
man get more? Mr. Schmidt, who said he never repre- 
sented a union in his life, who only represented employers, 
is he psychologically, regardless of goodness that may be 
in his heart, is he psychologically capable of asserting the 
rights, the lawful rights of working men? 


Now, we are prepared to show that they, being conscious 
of the weakness—this is material. It is terrible to voice 
these things openly about people. What can we do? They 
charge us with being crooks and doing bad things, so to 
speak, so we must answer, and Your Honor has been gra- 
cious enough, in fact, Your Honor has been the only one 
gracious enough to allow us a hearing on this motion for 
the temporary injunction to voice our reasons why this 

particular trial shouldn’t go on. They have said, “We 
78 have got to beef this up, there is nothing here, there 
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really is nothing here.” So they beefed it up by making 
another second interim report. 

Well, Mr. Schmidt, who at that time was the monitor, 
couldn’t stand for the nonsensical charges that were in 
there. I only put it that way for this reason, because he 
refused to sign it. What happened to Mr. Schmidt? He 
was fired. 

We: are prepared to show that. We are prepared to 
show that the only people who have violated the decree 
from the time it is taken that they have taken office, wil- 
fully, maliciously, with malice aforethought, are the mon- 
itors. If there has been any violation of anything on our 
part we don’t know anything about it. We fall overboard 
to comply. We fall overboard to comply. Try us, give us 
an order. Let them show one order. 

Why are they talking about something in ’56 and 57? 
Isn’t that a terrible thing? And they say, a trial, go ahead 
with the trial. It has been publicized. Trial, trial, trial, 
trial; and strange enough, and again I come back, because 
it was only, I suppose the last straw. I have to refer to 
Judge Letts, who may not have even been aware of all of 
these things, probably he wasn’t. Fine person, I felt sick 
to the stomach—I mean seeing him in that. There is no 

particular joy. They claim it is a victory. Mr. 
79 O'Donoghue said, “We are absolutely sure to win,” 

black and white. Shouldn’t that frighten us, absolute- 
ly sure to win? It is April 28th today. We want to put 
on Mr. Maher, he quit as a monitor. He quit, he quit, he 
quit, he resigned. We have had no one appointed, and 
Judge Fahy said two monitors can’t act, it takes three. 
Two may be a majority of the three, but there must be 
three, and to add insult to injury, they still persist in send- 
ing letters to Maher and writing letters to us, “Well, when 
Mr. Maher comes back.” They know he is not coming back. 
What are they building up, self-serving declarations to 
newspapers and whatnot, that he is on vacation? Mr. Maher 
has quit, and all they are doing is helping to kill him with 
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the aggravation. They know he has had heart attacks. Do 
you think Mr. Maher would give up a job forty-five or 
fifty thousand dollars unless he physically was unable to 
do it? 

Of course, maybe it is hard for them to realize that 
people do give up jobs that have that kind of money. It 
may be alien to their philosophy. 

Now, paragraph No. 10—oh, then we have the other 
letter, the compliance, et cetera, et cetera, but when they 
filed the interim report it was a fraud, and the courts have 
measures, sanctions are not lacking by courts to proceed 

against individuals who commit frauds. They stated 
80 they pushed it out in a hurry. The funny thing is 
there is testimony we have on the depositions that 
the newspapers had the report of the recommendation of 
the interim report before it was even filed, very strange. 

And they said, “Hurry, hurry, hurry, it is in the news- 
papers, we had better file it.” 

Well, Your Honor will have a chance to hear all those 
things, Your Honor will have a chance to hear whether 
Mr. Hoffa has to have—it is not a question of delay—but 
must a man have aside from anything else the grief and 
the humiliation of being put in the dock for something he 
not only didn’t do, but on the very contrary did everything 
that was supposed to be done, and that the people who 
are prosecuting him under the guise of being angels are 
the ones who have done wicked things. 

That is a very distressing thing. I forget about the 
actual trial of two or three months. It certainly can’t be 
a month. There are thousands and thousands of pages of 
testimony that already have been taken on the depositions 
and Your Honor will want a chance, and we will want Your 
Honor to see the living witnesses, not just the cold records, 
so that Your Honor can see the words that come out of 
people’s mouths. Your Honor will have a chance to see how 
Mr. O’Donoghue talks from the witness stand, when Mr. 
O’Donoghue said—and it is unbelievable. It is simply 
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81 unbelievable—when Mr. O’Donoghue said that he 

never knew that Mr. Hoffa was the President of 
Local 299 until after he went down to Florida. That is two 
years later or so. 

Well, I will put it this way: His own son said he did. 
His own son said he did, because the son was part of the 
case and the board meetings, and we have the General 
Executive Board to prove that there was that conversation 
about Local 299. 

But why do they say these things? After all, they just 
can’t come into court and say, if Your Honor please, here 
is a man who in 1957—he will say what about it. If they 
told the truth, Judge Letts would not have issued the order 
setting the trial. Don’t forget, while the interim report 
was filed in September, the order setting up the trial date 
was sometime in January, because nothing happened, I 
suppose by mutual agreement, until the Supreme Court 
denied certiorari, and it is very important to note also in 
the denial of certiorari there were two justices who dis- 
sented, and Justice Frankfurter wrote a special opinion, 
where he denied a stay only because he thought, well, maybe 
a stay, nothing will happen, and he said—Your Honor will 
have a chance to read that opinion. If Justice Frankfurter 
of the Supreme Court saw this record now, there would be 
a lot of trouble, and it wouldn’t be for the Teamsters and 
Hoffa. They are talking about no million dollars. Let them 

take it under oath. Let them go under oath and say 

82 that. Here is what Justice Frankfurter said: 
“One thing more needs to be said, as is recognized 
by all concerned, judicial supervision of a union with a 
membership of 1,500,000 and through some 800 locals 
through the agency of a mechanism like the Board of Moni- 
tors is an unusual manifestation of equity powers. De- 
fendants seek to enlarge the significance of the immediate 
items in controversy by their anticipation of an expansion 
of the powers of the Board of Monitors and their resulting 
fear of disruption of forces within the Teamsters, as well 
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as the heavy drain on the Teamsters’ treasury in the course 
of such far-flung judicial administration. These are matters 
immediately not involved in the decree of the Court of 
Appeals now before me.” 


Imagine if this sordid record was there. 


“But I deem it appropriate to say”—that is what I said 
above, Mr. Reporter. 


“But I deem it appropriate to say that the Court of 
Appeals in its decision of June 10th, 1959, as well as on 
preliminary proceedings and in the procedure which it 
followed in formulating its decree of July 9th, 1959, has 
manifested an alert understanding of the gravity of the 
litigation and has made manifest its sense of the high im- 

portance of assuring the most protective procedure 
83 on the part of the Board of Monitors in making 

recommendations, and of the District Court in issu- 
ing orders, and there have been no orders issued on this 
except the order of the trial on the basis of such recom- 
mendations. It has been mindful of the importance of work- 
ing out problems between the monitors and Teamsters on 
the basis of ample consultation”—and, again, no consulta- 
tion with either McShane or Mr. O'Donoghue by their 
wishes—“with full regard”—which is the only thing that 
counts, more important than Hoffa, more important than 
Hoffa, more important than the monitors, more important 
than the court—“to the interests of the membership of the 
union, of which, after all, the union is the collective ex- 
pression. 

“As to the fear of excessive drain on the Teamster treas- 
ury, one may safely rely on the Court of Appeals in 
affording a shining example in the spending of other 
people’s money. A court should be the most sensitive of 
fiduciaries and in sanctioning fees and other expenditures 
it will be guided by frugality and not generosity.” 

When Mr. McShane took office April 1, he gave up a 
lifetime job as an agent, an FBI agent. So when someone 
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asked him why, he refused to state why he theoretically 
chose to take a temporary job. We believe we will be able 
to produce evidence that there is a scheme that he may be 

appointed eventually a receiver. And he refused. As 
84 soon as he started working he was working eight or 

ten hours a day, $250 a day, but he didn’t take the 
job for money. Now, is that being guided by frugality, men 
drawing forty, fifty thousand dollars a year, $28,000 for 
six months, working two and a half to five hours, refusing 
to sign a letter? 

You see, Your Honor must realize it is very popular to 
attack Mr. Hoffa, so, therefore, they take that theme song, 
“We want to get Hoffa, we want to get Hoffa,” and of 
course, they get paid while they are saying that. 

But how about, how about what happened here? “Defend- 
ants seek to enlarge the significance by their anticipation 
of an expansion of the powers of the Board of Monitors.” 


Well, was this wrong in anticipating? What has hap- 


pened? Well, now we have these exhibits. We will bring 
that into evidence. 


Now, the majority of the Board of Monitors, in signing 
the interim report—this is sworn—again, I say, I have 
before Your Honor—I will be glad to submit a brief if Your 
Honor cares to, every case. There has to be a hearing. A 
recent case—I will tell you a recent case with very nice 
language, where they talk about the waste of time that takes 
place in interlocutory appeals, you know, but they say in 
these types of cases—these types of cases were interlocu- 

tory, of course—where an appeal is permitted from 
85 an injunction, that it is not really a waste of time 

because you say they try on the merits, which would 
be far, far, far from expensive. 

Now—oh, by the way, we are willing to put up a bond 
that Mr. Hoffa’s salary goes back to the International if 
the charges, any charges from now on, so it is not delayed 
for a selfish purpose, for money, or held to be true, right 
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now, so he would be working gr nothing. We only want 
them to put up a bond, the monitors, that they will pay 25 
percent of the costs out of their salaries, not one hundred 
percent, if it turns out they are wrong. Will they do it? 
Of course they won’t. The majority of the Board of Moni- 
tors, in signing the interim report, paragraph 7, which 
states—that is the interim report—“Monitors are informed 
that there was an agreement that these funds would remain 
on deposit with the bank until loans made to Sun Valley 
had been repaid”—guilty of a failure to report to this 
Honorable Court, first, the source of their hearsay infor- 
mation; two, that legal action had in fact been instituted 
by Local 299 against the bank in question for failure to 
release the funds, and three—actually (c), that they well 
knew under the law no bank would make a loan to a corpo- 
ration on funds which such bank new to be trust funds 
and, of course, now we have proof that this was a scheme, 
a scheme hatched in the minds of individuals greedy for 
power. 
86 You see, people come into power unlawfully by 
spouting high falutin’ ethical phrases. That has 
been the history of dictators. Are we a dictator? We want 
an election. Is Mr. Hoffa going to cheat? Count the votes. 
Did he destroy ballots? There is a law. The Department 
of Labor has the Federal Bureau of Investigation today 
taking care of all those things, but we go still further. We 
want the monitors to count the votes in the presence of 
newspaper people, so, therefore, we beg, we plead, let’s 
have an election. If they don’t want to have it today, let’s 
have it six months from today, let’s have it three months 
from today. But an election puts these people out of busi- 
ness. 

So, therefore, the orderly transition from monitorship 
to internal affairs of the unions being regulated by the 
rank and file individuals who have elected their own officers 
—they have got a conflict of interests—they would love to 
see this go on for twenty years. 
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The charge by the majority members of the Board of 
Monitors that Hoffa’s acquisition of an option to purchase 
is a violation of fiduciary standards is clearly without 
merit. This option was acquired. Just look, April 15th, 
1955, and how did he get this option? This was a private 
business proposition. He wasn’t even the President at 

that time. He endorsed a Sun Valley note. The Sun 
87 Valley note. There was no conflict of interest. As 

a matter of fact, the evidence will show that the 
Teamsters were supposed to be able to get lots, and they 
did get lots, $100 cheaper than the public. 

That an individual who ran the Sun Valley went into 
bankruptcy or trusteeship—by the way, the ground now is 
worth infinitely more than it was then, so there is no ques- 
tion that the bank will get their money, and we will get back 
our money, for which we are suing, and we are going to 
sue for interest, but that doesn’t wipe out the shame. They 
were the ones who told the bank not to pay. That is what 
we are prepared to show. 

Isn’t that a terrible thing? Isn’t that a terrible thing to 
frame someone under the guise of law? This option, as 
the monitors well knew, was acquired on April 15th in con- 
sideration of Hoffa’s personal endorsement of a note which 
they knew—in the bank in Detroit, Michigan—didn’t repre- 
sent a conflict. The majority of the members of the Board 
of Monitors—Mr. Maher did file an interim report, very 
bitter—had failed to report to this Honorable Court on 
December 31, 1957, prior to the entry of the consent decree 
—just look in the report filed with the auditors for Local 
299, the bank stated that there was no liabilities or other- 
wise affecting the deposit in question, and that the balance 

was subject to withdrawal by check. In other words, 
88 before any of this litigation took place, they sent 

in, the bank to the Local 299, because it is Local 299 
money, not International’s money, not Hoffa’s money, this 
subject to withdrawal by check, note pledged, and we have 
got all that. 
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They didn’t tell the Court about that. Judge Letts would 
never have allowed something like that to go on if he had 
known. No judge would. The majority members of the 
Board of Monitors further failed to report to this Honor- 
able Court, as appears from Exhibit 5—well, more about 
that—it is a private enterprise. It is a statement. Sun 
Valley, Incorporated, is a private enterprise separate and 
apart from the Truck Drivers Union. James R. Hoffa is 
President of the Truck Drivers Local 299, and he has au- 
thority to place accounts where he wishes. 

The next one—I mean so all this talk, you read in the 
paper, misusing money, misusing money. Well, today in 
criminal cases people are presumed to be innocent, but 
once a charge is made you are presumed to be guilty. It is 
an awful thing. Any time a charge has been brought it is 
very difficult to try to work off the psychology, and if 
charges are brought against the monitors they themselves 
will feel the psychological implication of being charged. 
The majority members of the Board of Monitors have 

charged that the defendants violated paragraph 5 of 
89 the consent order, and the fiduciary standards there- 

in established by opening up this Indianapolis bank 
account in the amount of $125,000. 

Although said majority members conceded they were in- 
formed by James R. Hoffa in a letter dated August 31— 
that is before the interim report—that the $125,000 had 
been withdrawn from the Fidelity Bank and Trust Com- 
pany and deposited in a savings account in the Public Bank 
at Detroit, Michigan. 

Now, the union doesn’t care to do it, but Mr. Hoffa is so 
afraid, so fearful that technically they may look for viola- 
tions, technically they may say you are not complying, that 
Mr. O'Donoghue says put it in the savings account—I am 
not so sure whether the union that he represents, AFL- 
CIO, which, of course, are bitter opponents of the Interna- 
tional Teamsters, whether they put their moneys in savings 
accounts, but at any rate he did that. The monitors had 
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never, in the past, considered that this alleged violation— 
and there isn’t one on the books in the country that says 
this is a violation of fiduciary relationship. As a matter of 
fact, if he had invested in Government bonds he would 
have lost 25 percent of his money, and I guess they would 
have charged that he violated his fiduciary standards by 
investing the money in Government bonds. The charge is 
not subject to any corrective action and is utterly 
90 without merit, and should never have been incor- 
porated. 

Again, I say, we want a hearing to prove this. Actually, 
we proved it without a hearing because it wasn’t denied. 
They must file an answer under oath denying it. They 
didn’t because they couldn’t, just couldn’t. The majority— 
on motions to dismiss, if they want to regard that the aver- 
ments of the complaint are taken as true—the majority 
members and on and on and on it goes, the majority mem- 
bers of the Board of Monitors have charged that any time 
—yYour Honor, I don’t want to trespass but my heart is 
really filled with this. I would say that in my limited ex- 
perience this is the most unjust prosecution, civil or crim- 
inal, I have seen in my life, because it is done under the 
guise of men who are officers of the Court, who have a 
fiduciary relation, who are getting paid huge sums of money 
from the International, who have hired people, hired 
people. Why, Mr. O’Donoghue helped to take a man out 
of the Army seven months before his tour would have 
expired. The only recommendation for taking that man out 
of the Army was that he took a law school course with his 
son teaching labor law, who is also helping Mr. O’Donoghue 
in preparing this interim report. 

Now, that is a terrible thing, a terrible thing to take 
someone out of the Army to use this as a draft-breaking 

proposition, a kid 26, 27, never tried a case. Mr. 
91 O'Donoghue has testified that everybody he hires 
has to be sympathetic to his point of view. He is 
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the prosecutor and he is a violator. He is the man who says 
he wants to get Hoffa. 


Are the courts going to let him get away with that? I 
can’t believe it. 


The majority members of the Board of Monitors have 
charged that the defendant violated paragraph 5 of the 
consent order and the fiduciary standards therein estab- 
lished by opening a non-interest-bearing checking account 
in the name of Local 299. This is all local business, 299, 
two and a half years, and a million dollars and over—why 
they want to have a little election, they don’t like the honest 
ballot association, they have suggested that they have an- 
other association conduct an election. It will only cost 
$550,000. Honest ballots would do it for maybe $40,000, 
but five hundred—is this a scheme to bankrupt the Team- 
sters and steal money from the individuals? This money 
is being stolen, not from Hoffa, it is being stolen from the 
poor truck drivers and their families and widows. $550,000 
of a trustee’s local and they are not talking. Billions— 
receivership—oh, boy, black and white, black and white, 
and they have the arrogance to even testify under oath, 
having got rid of Hoffa, they were discussing how they 
were going to go about a secession, because they don’t want 

anybody on the General Executive Board, so they 
92 have to figure out some kind of a gimmick that maybe 

the judge would appoint someone under the decree 
and the constitution. Unbelievable. Unbelievable. 

Who do you think recommended Mr. O’Donoghue to be 
on the board? Mr. Williams. Mr. Hoffa was satisfied at 
that time, he knew Mr. O’Donoghue had represented him 
in the past. He had given him all the information. 

The Court: Well, it was a good man recommending him 
when he had Ed Williams recommend him, you can say 
that. 

Mr. Kossman: I don’t know what Mr. Williams would 
say today. 
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The Court: I am just telling you he had a good man 
recommending him in Ed Williams. 

Mr. Kossman: It wouldn’t be the first case where confi- 
dence has been reposed and betrayed. I don’t feel pleasant 
about saying these things, if Your Honor please, but it is 
going to be said anyway. It will save a million or two 
million dollars. Let’s try to work out something. We beg 
them, tell them to give Your Honor a list of one order he 
had not complied with and it will be complied with within 
five days. 

One, they can’t. They may give something that he is 
unable to do, in other words, in Indianapolis, there was a 
question about suspending someone. He wrote a letter 
suspending someone because they were involved in some 

skulduggery for which they were acquitted anyway. 
93 Nevertheless, they went to a lawyer and the lawyer 

got an injunction and we have a certified copy from, 
I believe it is equivalent to the Chancery Court, where they 
thanked Mr. Hoffa for his efforts on behalf of the Inter- 
national to try to get these people fired, quoting now to the 
best of my memory, but that is the context of it, but they 
said, under the law they have a right, and so forth. 

So, are they going to say he let the person in there, he 
lets a terrible person? Mr. Hoffa may be the General Presi- 
dent but he obeys law and order. You see, there is a 
different conception that has been spread, that he don’t, 
and I submit, if Your Honor will study the record and the 
papers, you will see they have nothing, nothing against 
him, and that is what drives them mad and makes them 
furious. 

Now, this Commercial State Bank of $50,000 of the Truck 
Drivers, it is not Hoffa put any money in his pocket, there 
is simply no other charge by the Board of Monitors then 
that this bank transaction violated paragraph 5 of the con- 
sent order and the fiduciary standards. Well, we will keep 
on going. 

As a matter of fact, the monitors never considered the 
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charges—I will tell you what gets me. Let a lawyer do 
something that is wrong. Even the committee of censors 
don’t say disbar him. They leave it up to the Court what 

punishment. They are so vicious that they say, not 
94 reprimand him, throw him out. Not only throw him 

out, take away his union card so he can never work 
as a teamster. The very viciousness shows what type of 
people we are dealing with. Transactions like that which 
everybody in the union and the country and they knew 
about. They didn’t say that when—Mr. O’Donoghue didn’t 
say that when he took his $45,000 and said it was irrelevant 
and frivolous and not worth anything, and so forth, and 
so forth, when he filed his answer. 

Now, next one. We say bears on relation to the President 
of the Union. Now, the other one has the advice of Counsel 
was in violation of so and so. I want to go to the evidentiary 
things rather than particular legal arguments. The obliga- 
tion imposed upon paragraph 6—oh, yes, on or about April 
98, 1958, we have here, Mr. Hoffa agreed to give Local 299 
any future gain to be derived from the said action. That 
is when I think the first monitor wrote a letter, and upon 
advice of counsel, even Mr. Hoffa transferred that. So he 
had nothing. 

That is what drives them insane. That is why they talk 
about we have got to beef up. Oh, yes, we have testimony, 
real testimony, that when the suggestion was made that 
Mr. Hoffa should be told to do this and that, that Mr. 
Cassidy, the Executive Assistant—I thing 28 years old, 

or 30 years old—that Mr. O’Donoghue—who signs 
95 his name freely any time he wants to—said, “What, 

and give Mr. Hoffa a chance to get off the hook by 
complying?” 

Thousands of letters are unanswered so they can come 
in and say, if Your Honor please, complaints and nothing 
is done about it. They are the ones who are doing it. This 
is really a fifth column. The obligations imposed—but, 
Your Honor will have a chance to hear it. It won’t take 
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long. It won’t take long. They will crumble to pieces when 
they have to testify under oath in a hearing. There will 
be no trial. The obligation is imposed—what about the 
bologna business? That is the only word I can give non- 
feasance charges and whatnot. If they have got them, let’s 
get at it. Nonfeasance. They keep him from doing some- 
thing and they charge a man with nonfeasance. That is 
really something. 

Of course, that is not before the Court at this time, but 
it shows the atmosphere, and we thank you for allowing 
us the privilege of airing our grievances for the first time 
in a court. The obligations imposed by paragraph 6 of the 
consent decree not only were prospective in nature, but 
also confined to conflict of interest situations which grew 
out of finances and business by the International collective- 
ly. We weren’t worried about the local unions at that 
particular time, or which competes with other business. 

We want to bring in the members of the General 
96 Executive Board who will testify. Mr. Williams will 

come in and testify and give the lie to Mr. Schmidt. 
The Board of Monitors—we will bring in the tape record- 
ings because it was taken, not secretly, because Mr. Hoffa 
had bad experience in people saying one thing and not 
another in full, and wouldn’t it be nice when Mr. O’Donog- 
hue hears about Mr. Hoffa being president of Local 299 
and yet he swears under oath he didn’t know about that. 

Let him explain that. I am not the prosecutor. The 
Board of Monitors was originally constituted to endeavor 
to ascertain compliance with the decree, but it has made it 
clear—we have a chart. 

Now, there is something else that is very vicious. In 
order for the Court of Appeals to sustain Judge Letts’ 
decree it was necessary for Mr. O’Donoghue reluctantly 
and regretfully to change his theory, and instead of saying 
—it is made perfectly clear by the briefs that are filed— 
instead of saying that when they order something he has 
to do it, and failure is contempt, it is merely advisory. 
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Now, the Court of Appeals adopted that, Judge Miller— 
there was a little dissent in terms of a particular interpre- 
tation. I am not too clear about it myself. Now, the strange 
thing is this, and, of course, the same representations were 
made to the Supreme Court, otherwise of course certiorari 
would have been granted or the Court of Appeals would 

have thrown it out if they hadn’t given that switch. 
97 Now the strange thing about it is that at this late 

date, under oath, he testified that he doesn’t like the 
Court of Appeals’ decision, it would have been better if 
they had decided his way, and he likes Judge Miller’s dis- 
senting opinion. 

Well, I think there is one thing in this world we have to 
do— 

The Court: It was just a dissent in part? 

Mr. Kossman: Yes. I think one thing all of us have to 
do is to realize that we must bow to whatever the Court 
says and respect it, and for a lawyer to say that, that again 


is part of the general characteristics of the individuals 
who are supposed to cooperate with us. 


Now, this chart, if Your Honor looks at it, shows step 
1, 2, 3, 4, but they are in a hurry. They are in a hurry. 
They know there is going to be an explosion, for two and 
a half years they have been drawing these fat sums of 
money. It is the only monitorship in the world, no other 
union has it. There is no necessity for it with this bill that 
regulates, that requires elections, et cetera, et cetera. 


Now, the request by the majority of the Board of Mon- 
itors that this Court set down the matters contained in the 
interim reports for an early hearing, and that after such 
a hearing, in the event the Court now finds the decree has 

been violated,—they now say the decree, they go into 
98 a new theory seeing that they are wrong—there they 

come with a brand new theory that is really dis- 
honest, that he violated it. Of course, that wasn’t so. The 
Court of Appeals makes it perfectly clear it wasn’t so. 
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The Court: Now, Mr. Kossman, I think we will give you 
a little rest. This is the usual time for the morning recess 
and the Court will recess now until 11:30; and the Court 
desires the marshals to see that order is preserved in the 
courtroom during the recess. 

(Whereupon, at 11:15 am., the Court took a short re- 

cess.) 
99 The Court: You may proceed, Mr. Kossman. 
Mr. Kossman: I am sorry. I didn’t realize I 
took so much time. So I will conclude in the next five 
minutes. 

The Court: That is all right. You can talk as long as 
you want, as far as the Court is concerned. 

Mr. Kossman: Well, to come back, in all these things I 
have been saying, it is in the nature of an offer of proof. 
We will put people on the stand who will testify; we will 
put documents on the stand which will be in corroboration 
of their testimony and of what I have stated. And that 
is why, of course, we are asking for a hearing. 

I would also like to add, too, that we have approximate- 
ly eight thousand petitions signed by Local 299 members 
indicating their knowledge, their sanction, their authoriza- 
tion and approval of Mr. Hoffa’s action in the matters con- 
tained in the interim report. 

This man doesn’t like it now. He liked it when he was 
the lawyer. Now Mr. O’Donoghue has testified, and I admit 
he is to be admired, in that he testified, he admitted, that 
he hasn’t received one complaint, not one complaint, from 
the 16,000 members of Local 299. That is important, too. 
Are these people self-starters, agitators? 

I just want to read a few citations in the record. I feel 

that we have given the Court sufficient evidence of 
100 our good faith in applying for a preliminary in- 
junction. We are prepared to prove every one of 
those, and much more, realizing the very nature of the ar- 


gument. 
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Now here is what the law is: 

“The function of a preliminary injunction is to pre- 
serve a status quo pending the trial on the merits. 
Where the questions presented by an application for 
interlocutory injunction are grave, and the injury to 
the moving party will be certain if the application be 
denied and the final decree be in his favor, while if the 
injunction be granted, the injury to opposing party, 
even if the final decree be in his favor, would be in- 
considerable or may be adequately indemnified by a 
bond, the injunction usually will be granted.” 

The law is clear— 

“The district court is under a duty to make findings 
of fact and conclusions of law in granting or refusing 
an interlocutory injunction, as well as after final hear- 
ing. And its findings of facts are not to be set aside 
by appellate court unless clearly erroneous.” 

Sims versus Green, Third Circuit, 161 Fed. 2d 87. 
But of course Your Honor knows all these matters, hav- 
img sat on appellate courts for so many years. 

“Where there is reasonable doubt as to ultimate out- 
come of action, injury to plaintiff, if temporary in- 
junction is not ordered, must be measured against in- 

jury to defendant if injunction is ordered.” 

101 When you weigh the equities and the conveniences 
of the parties in this case, what harm would come to 
them, after two and a half years, compared to the great 
harm that would come to Mr. Hoffa and to the Interna- 
tional? Of course the International phase will be argued 
by Mr. Previant, who will explain about the conditions 
existing in 800 locals, as counsel for the International. If 
Mr. Williams would be here, he would argue in behalf of 
the International. I don’t know if he is in town yet or not. 
We have cases—American Federation of Musicians ver- 
sus Stein, 213 Fed. 2d 269; Benson Hotel Corporation 
versus Woods, 168 Fed. 2d 694. Obviously, since courts 
must be able to determine on facts revealed that parties 
seeking preliminary injunction will ultimately prevail, to 
justify granting of such relief, there must be a hearing. 
97 Fed. Supp. 719. 
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Allegations in support of motion for temporary injunc- 
tion must be considered as true for the purposes of the 
motion, in absence of counteraffidavit. None by them. 

The fact that the court may finally find the facts against 
plaintiff who procured temporary injunction does not com- 

pel a denial of a temporary injunction. Strange 
102 enough, Mr. Schmidt himself obtained an injunction 

in an action by someone with an election tainted with 
illegality. 147 Fed. Supp. 922. 

Probably Mr. O'Donoghue himself has obtained pre- 
liminary injunctions in behalf of his clients; but the ulti- 
mate outcome of course I don’t know. 

Now a hearing is a prerequisite to order for preliminary 
injunction. And that means a hearing of facts pertinent to 
a decision on the motion—a recent case—256 Fed. 2d 410. 

But Your Honor knows all these facts. I don’t have to 
repeat them. All I can say is this, that we have a most 
meritorious case. We have not only a legal case, we have 
a moral case. We feel that when we go into the City of 
Washington, every court, not only the Supreme Court, 
bears the inscription, “Equal Justice Under The Law.” We 
say that we are entitled to it, and we feel confident that 
we will get it. 

The Court: Very well. 

Mr. Previant, I will hear you now. 

Mr. Previant: If the Court please, Mr. Kossman has 
directed himself to an argument for a hearing. I would 
merely stop to query whether it would be appropriate for 
the Board of Monitors to respond only to that phase of the 

case, before we discuss the merits of the motion. 
103 The Court: I might leave that up to the discretion 

of Mr. Miller, as to whether you desire to make your 
argument in one, or do you desire to separate it into two 
parts? 

Mr. Miller: I would prefer, if the Court please, to pre- 
sent my argument in one part. . 

The Court: Very well. 
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IN BEHALF OF THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS 


Mr. Previant: If the Court please, I appear here today 
on behalf of the International Brotherhood of Teamsters. 
It appears to us that in view of the rather precipitate 
manner in which the case came to this Court, it might be 
a matter of fairness to Your Honor and also justice to our 
clients that we have some orderly presentation of the 
genesis of this matter, having in mind that the litigation 
has proliferated beyond anybody’s expectations and that 
there is underlying all of this litigation what we might 
undoubtedly call at this stage either the granddaddy or the 
great granddaddy litigation out of which all of this grows. 
So with the Court’s leave I will just discuss very briefly 
how we came to the posture in which we find ourselves be- 
fore the Court today. 


In September of 1957, just as the International Brother- 
hood of Teamsters were to start their convention, 
104 their national convention, Mr. Godfrey Schmidt, on 
behalf of some 13 members of some five local unions 
in New York City, filed a bill of complaint with the District 
Court here in the District of Columbia. In that bill of 
complaint he alleged that certain national officers and local 
officers of the International Union had engaged in various 
acts of nonfeasance and misfeasance. In addition, however, 
he alleged that the method of selecting delegates to that 
convention was in violation of the constitutional provision, 
and that in such selection, in violation of the constitution, 
there was of necessity proof that the convention was rigged, 
and that it would not, for that reason, truly express the 
will of the members of the Union. 


In connection with the filing of that complaint Mr. 
Schmidt sought and was given an ex parte restraining 
order, restraining the conduct of such convention at a time 
when all of the delegates were assembled and literally mil- 
lions of dollars had been spent or would be spent in the 
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course of that convention. Appeals were taken from that 
temporary restraining order. 


At that time the International Union was represented 
by Mr. O’Donoghue, who is now the Chairman of the Board 
of Monitors. The temporary restraining order was dis- 
solved by the Court of Appeals, and it directed that the 

convention proceed. But it cautioned that the con- 
105 vention proceed in accordance with the constitution. 
So it did proceed. 


Thereafter, after the election of officers, another appli- 
cation for restraining order was made, and at that time 
Judge Letts restrained the seating of the officers who were 
elected at that convention, again on the theory, not that 
they were incompetent, not that they were guilty of acts 
of nonfeasance or misfeasance, but solely because of the 
allegation that the convention did not truly express the 
desire of the members of this national organization. 


I think it is important to emphasize two things at this 
point in connection with the initiation of these proceed- 
ings— 

Number 1. At no time did the plaintiffs request the re- 
moval or the disqualification of Mr. Hoffa, of Mr. Beck, 
of any then International Union officer, or of any local 
union officer. The sole prayer for relief—which has never 
been changed since that date—was that a temporary re- 
ceivership, for the sole purpose of assuring the conduct 
of another convention and election of officers in accordance 
with the provisions of the International Union constitution, 
be appointed—a very limited type of receivership, express- 
ly negating any desire to interfere with any of the internal 
affairs of this organization, but asking solely that such 

limited and temporary receivership be for the pur- 
106 pose of assuring compliance with the constitution 

in the holding of a convention, the amending of the 
constitution and the election of officers. 
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One other point that is significant here today, Your 
Honor— 


Although there is no prayer with respect to any alleged 
nonfeasance or misfeasance, as I said, there were allega- 
tions. With respect to those allegations, there was para- 
graph 43. Paragraph 43—and I believe it was sub-sections 
21 to 23—specifically charged Mr. Hoffa and his associates 
had violated their fiduciary obligations, in that they had 
engaged in some land transactions, some bank transactions, 
and received options in connection with what we now fa- 
miliarly call “the Sun Valley matter.” This was in that 
original complaint, Your Honor. 


Mr. O’Donoghue answered to that complaint. He an- 
swered to that particular paragraph. He alleged its lack 
of relevancy, its lack of materiality, and he moved that it 
be stricken. I say this, because it has some bearing upon 
our position, that until Mr. Hoffa’s motion that Mr. 
O’Donoghue be disqualified because of a conflict of inter- 


ests, because he represented Mr. Hoffa in the precise type 
of matter before the court, that there can be no further 
proceedings in this matter, having in mind that Mr. 
O’Donoghue, along with the balance of the members of the 
Board of Monitors, are required to make a compre- 
107 hensive report on their findings to this Court. 
The defendants put in their case, Your Honor. I 
think at that time Mr. O’Donoghue took an inactive part. 
Mr. Williams actively engaged in the defense of the matter, 
in association with Mr. O’Donoghue’s son and one of his 
partners. But Mr. O’Donoghue remained officially in the 
case. 


After 22 days of trial the plaintiffs rested. At that time, 
before the defendants put in their defenses—and they had 
alleged substantial defenses, going to the nature of the 
class action, the adequacy of representation, the sufficiency 
of the complaint, the nature of the evidence presented and 
questions of law with respect to their right to interpret 
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their own constitution—but before they went forward with 
their defense, settlement overtures were initiated. A num- 
ber of discussions took place. 


The parties came to an agreement, apparently, because 
on January 23d there was a stipulation—this is in 1958 
now, Your Honor—that the temporary restraining order, 
precluding the elected officers from taking office—and I 
should say the newly elected officers from taking office— 
was lifted. And on January 23d, simultaneously with the 
lifting of the restraining order, all of those officers who 
were elected in the 1957 convention were duly sworn and 

took office. 


108 On January 30th, or 31st, the consent decree was 

then entered and was agreed to by the newly elected 
officers then in office, the attorney for the plaintiffs, and 
the plaintiffs. 


After that consent decree was signed, the monitorship 


started to function. Mr. Schmidt was selected by the 
plaintiffs to serve as their monitor. Mr. L. M. B. Wells, Jr., 
a member of the Texas Bar, was selected by the defendants. 
And together the parties and the defendants agreed that 
the chairman would be Judge Nathan Cayton of the Dis- 
trict of Columbia. 


For the first six months this arrangement worked in the 
spirit in which it was conceived. The parties went ahead 
to handle the matters which the consent decree placed in 
their hands. There was continual consultation—the Inter- 
national Union and its officers and the Board of Monitors. 
There were recommendations; there were suggestions; 
there was advice. 


Judge Cayton found after six months that he could not 
continue because it took much more of his time than he 
had originally believed that it would. He resigned. And 
as his successor the parties did agree to nominate for the 
Court’s appointment Mr. O’Donoghue. Apparently at that 
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point Mr. O’Donoghue conceived of the consent order quite 
differently than did the original chairman. And I 
109 should say this, that at the time of the resignation 
of the original chairman, Judge Cayton, he wrote to 
the Court and he wrote a report, and he stated that he had 
received the enlightened cooperation of the International 
Union in all matters which had come before the Board of 
Monitors. And I believe Mr. Schmidt, although he filed a 
dissent with regard to certain items, agreed in the charac- 
terization that there was enlightened cooperation. 


Shortly thereafter, as I say, Mr. O’Donoghue apparently 
took a different view of the powers of the Board of Moni- 
tors under the decree than did anybody up to that time, 
including, if you please, the plaintiffs and their attorney. 
And orders of recommendation were issued—certainly a 
curious expression, an “order of recommendation”—in 
which the International Union was requested to do things 
which in many instances the International Union, on the 
advice of its counsel, believed either the recommendation 
or the order of recommendation, so-called, exceeded the 
authority of the Monitors under the decree; or to comply 
therewith, even if they were so disposed, would require 
them to violate the International constitution, which, inci- 
dentally, under the decree was also put into effect with the 
signing of the decree, that is, the constitution as amended 
by the 1957 convention. 


Because of these differences, and because the de- 
110 —_eree, in the opinion of the defendants, gave them the 
absolute right to call a convention and to have a con- — 
vention for the election of officers, one year after the date 
of the execution of the decree, the General Executive Board 
of the International Union availed itself of that privilege 
which it thought it had and it called a convention. 


If this convention had been conducted, it would have been 
conducted under the terms of the decree, which required 
that all delegates be selected by secret ballot; that the Mon- 
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itors participate in seeing to it that there would be no op- 
portunity for any further alleged rigging, if in fact there 
were some in the past. 


The Monitors petitioned for construction. They resisted 
the call for the election. They prayed for an amendment 
of the decree, saying in their opinion that this was in the 
nature of an equitable order rather than an agreement of 
the parties, and that the Court had the jurisdiction, if it 
so felt, to change the one-year provision with respect to 
the convention, if the Court were satisfied that the parties 
had contemplated that certain things would be done during 
that period of a year and that those things had not been 
done by that time. 


The matter came before Judge Letts. Incidentally, it 
was not every order of recommendation which was in dis- 
pute—there were many orders of recommendation which 

were complied with—only those which I have sug- 
111 gested the International Union felt were beyond the 


powers of the Board of Monitors, or a violation of 
their constitution. 


After extensive hearings Judge Letts agreed in toto 
with the position taken by the Board of Monitors. He said 
that he had the jurisdiction and the authority to delay the 
convention. He said that the defendants were required 
to comply with the orders of recommendation, without any- 
thing further. 


It was at that time the position of the Monitors that once 
they issued an order of recommendation, we would have 
to comply with it at our peril, because upon failure to 
comply we would be cited for contempt, at which time we 
could then raise the point as to whether or not it was within 
the powers of the Board of Monitors, or whether or not it 
was in excess of our constitution, or whether we were right, 
or whether we were willfully contumacious in refusing to 
obey that order of recommendation. 
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The Court also made a finding of bad faith with respect 
to the matters which he had resisted compliance with. 


The Court ruled, also, that as to Monitor Schmidt there 
was a conflict, inasmuch as he, while purporting to repre- 
sent the class known as the rank and file members of the 

International Union, at the same time represented 
112 employers who were negotiating contracts with those 

local unions of which these people were members, 
and therefore he was in a position where he could, if he so 
desired, take advantage of the situation. And that matter 
was remanded to the District Court to find whether or not 
the conflict which the Court of Appeals found was sufficient 
to disqualify Mr. Schmidt. 

Mr. Schmidt subsequently resigned. There was no find- 
ing by the court below that such conflict did disqualify him. 
And his law associate, Mr. Smith, was designated by the 
plaintiffs. 


The Court signed a volume of findings submitted by the 


Board of Monitors, and the International Union took an 
appeal to the Court of Appeals, at which time there was 
constituted the panel which now sits in virtually all appeals 
which come to the Court of Appeals—Justices Fahy, Ed- 
gerton and Miller. The Court of Appeals held that whether 
or not we were in bad faith was not necessary for deter- 
mination, because the court disagreed with the theory upon 
which the court below had proceeded. As a matter of fact, 
the fact that we were not in bad faith I think can be demon- 
strated by the fact that in each instance where we had re- 
fused to comply, the Court of Appeals recognized the prob- 
lem with which we were confronted and either modified or 
clarified or instructed with respect to each of those matters. 


Obviously we could not have been arbitrary or in 
113 bad faith. 


The Court of Appeals held that Judge Letts did 
have the right to extend the period of time within which 
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a convention should be called. The Court felt that under 
the decree, if there were circumstances which had changed 
and which the parties had not fairly anticipated to begin 
with, at least to the extent of the duration of the agree- 
ment, there was an authority to extend it. 


The Court made it perfectly clear, however, that it was 
only to the duration. The Court made it perfectly clear 
that this was not the kind of a situation that Federal courts 
look upon with favor. And the Court made it perfectly 
clear that just as soon as possible, when it appeared that 
a free and fair convention and election could be called, just 
that quickly should this matter be terminated and should 
the Federal courts be put out of the running of a labor 
union business. 


The Court did not say—and I should have said that the 
lower court also used in its decision language that it had 
a right to clean up this International Union. The Court of 
Appeals did not use that expression, and I think it is 
deliberate from the manner in which they handled it. 


By that time the Board of Monitors, incidentally, Your 
Honor, had changed its position, or what had appeared to 
be its position, in the lower court, because it filed a 

114 brief, and in that brief it stated that no, they didn’t 
believe that they were making self-enforcing orders; 

that the “order of recommendation” term is sort of a 
euphony which has no significance; and that they agree 
that they were only advisory, recommendatory, consulta- 
tive, and that they had no powers beyond the advisory, 
recommendatory and consultative powers. And this is 
obvious. Because if they had more, and if they were to 
clean up this union or had any such right to do so under 
the consent—to use their expression, Your Honor—then 
surely the defendants made an awfully poor settlement. 
Because if they had never appeared in court, Your Honor, 
if they had defaulted on the original complaint, in accord- 
ance with the prayer of that complaint there would have 
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been a temporary receiver appointed for the limited pur- 
pose of calling another convention and election. This would 
have been done, and the party, so to speak, would have 
been over. 


Obviously, then, it was never within the intention of the 
parties to sign a consent order giving to the plaintiffs more 
than the plaintiffs ever sought. Because if the Court will 
read that order, it merely affirms that there are certain ob- 
ligations under the decree. The Court of Appeals and the 
Board of Monitors and the Attorney General, any time 
he has been in this case, affirm the fact that the whole 

thrust of this thing is to get this large International 
115  Union—the largest in the world, Your Honor—to a 

point where there will be an election by delegates, 
where there will be no challenge, no question as to the 
validity of the selection of those delegates, and so that the 
members of this union will select their own officers. 


What is significant also in the opinion of the Court of 
Appeals is that it emphasized, in many, many respects, the 
fact that whatever is done in this case must be done in ac- 
cordance with the constitution of the International Union. 
It said so with respect to eligibility for office. It said so with 
respect to check-off. It said so with respect to disciplinary 
proceedings. And it said so with respect to a convention, 
saying that in any event no court could ever delay this 
convention beyond the five-year period provided for in 
the constitution. 


So the Court of Appeals was, we believe, fully alert to 
the problems and the difficulties involved in these kind of 
proceedings, and entered what Justice Frankfurter called, 
as Mr. Kossman read the quotation this morning, “a very 
protective procedure,” so that no rights would be infringed 
upon, and so that there would be no violation of the basic 
autonomy of this International Union or of the rights of 
the members of this International Union to operate under 
the instrument which they have themselves chosen. 
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The specific nature of the decree in so far as it 
116 applies to this case I will discuss after we get 
through with this brief history of it. But I will say 
now that the Court of Appeals did issue or did interpret 
this decree to require the very protective procedure of a 
recommendation being made by the Board of Monitors, 
where they believe the defendants have not complied with 
an obligation under the decree; that if the defendants do 
not comply with this recommendation, then they may go to 
the court and they may report to the court that in their 
opinion there has been a failure to comply in a significant 
degree with an obligation under the decree. 


The court then holds a hearing. And if the court is then 
satisfied that there has been a violation of an obligation 
under the decree, in a significant manner, the court will 
then order the defendants as to the steps that they must 
take in order to get into compliance with the decree. 


And it must follow, a fortiori, that if the defendants at 
that point fail to comply with that specific order of a court, 
directed to a specific situation, then the defendants will be 
ordered to show cause why they should not be held in 
contempt of the court. 


This was the very protective procedure which was 
fashioned by the Court of Appeals and which was referred 
to by Mr. Justice Frankfurter, both at the time that he 

denied the stay which we requested on our petition 
117. for certiorari, and which he again repeated when 

the petition was denied, stating that ordinarily he is 
not in the habit of giving the reasons, but he thought that 
in the circumstances, because of the unusual nature of the 
ease, the parties were entitled to know how he felt about 
it. And then he repeated the opinion which he had given 
when he denied the motion for stay, which embraced the 
language Mr. Kossman read to the Court this morning. 


The petition for certiorari, if the Court please, was de- 
nied only last November. Now during this period of time 
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there was of course some delay, some uncertainties with 
respect to the obligations of the various parties. But 
recommendations came and recommendations were com- 
plied with. The Union tried to do all that it could to meet 
the obligations under the decree, because now having been 
informed by the Court of Appeals that they misconceived 
what they thought was absolute language in the decree, 
they nevertheless wanted to take advantage of the Court 
of Appeals statement that in any event this union should 
be restored to its membership at the earliest possible mo- 
ment. 


Now there has been a charge here that we have been 
litigating. This has been litigious and this is what has de- 
layed it. We have complied with many, many recommenda- 
tions, Your Honor. There are other recommendations which 

we say we have complied with but with which the 
118 Monitors take issue. There are matters which we 

felt duty bound to submit to the courts, for the pur- 
pose of determining whether or not the Monitors were 
acting within the scope of their authority under the decree, 
and for the purpose of determining whether or not there 
was a violation of constitutional rights of our membership, 
should we comply with these various recommendations. 


There has been some ancillary litigation, none of which, 
if the Court please, was inspired by this union, but grew 
out of anxiety on the part of local unions that somehow or 
other the International Union in entering into this arrange- 
ment had destroyed their autonomy and had breached their 
contract with the International Union as expressed in their 
constitution. 


We have also made an allegation with respect to litiga- 
tion and footdragging. Mr. Kossman has touched upon it 
and I will not do more than mention briefly that we have 
pending before the Court requests that the Court direct the 
Monitors to use due expedition in discharging their obliga- 
tions under the decree, with respect to auditing procedures, 
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proposed amendments to our International constitution, 
proposed by-laws; because it is those three things and only 
those three things which could conceivably delay a prompt 

convention. And it is on those three things, as Mr. 
119 Kossman pointed out, that we can get no response 

from the Board of Monitors. Although it was their 
obligation within the first year of the decree to draft a 
model set of by-laws, we got none until two years after that, 
and we still don’t know that a board of monitors as such 
has proposed to us by-laws or a model code of by-laws as 
they have been required to do from January 1958 under 
this decree. 


There has been no delay, Your Honor. There has been 
no unnecessary litigation. Every time we have been in 
court members of the Washington Bar—and this Court 
expressed this morning its regard for Mr. Williams—have 
signed those papers, stating that they are filed in good 
faith. That is the force of their signature. There has been 
no attempt here to snow this litigation down with additional 


litigation. There has been no effort here to avoid or evade 
our obligations. The premium is the other way, Your 
Honor. Mr. Kossman pointed it out. The premium lies in 
compliance, and in getting the convention which we have 
offered and continue to offer under their terms. That is 
what we have been obstructed from doing. 


And as the moving papers show, and as the depositions 
show, the obstruction arises out of a fixed idea on the part 
of the members of the Board of Monitors that they have a 
goal to get rid of Mr. Hoffa and others, to put them in a 

position where they will not be eligible to run, “and 
120 then we will let a convention come forth, and the 

persons who will be eligible will only be those who 
have been picked by us or who are suitable to us”—depriv- 
ing those members of their right, if the Court please, under 
their constitution and under the laws of this land, to make 
their own selection in that respect. 
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And they have been quite frank about it. They have been 
quite frank, that this is the principal purpose and this is 
the delay, and this is why they will not consent to a con- 
vention and this is why they will not terminate these things. 
And this is why this matter is before the Court this 
morning. 


During the pendency of the petition for certiorari this 
report which is now called Sun Valley, and which as Mr. 
Kossman pointed out refers to two other transactions, was 
filed on September 14, 1959. It alleges briefly, not that Mr. 
Hoffa stole $500,000, or $125,000, or $50,000; but that he 
had permitted deposits to be made in certain banks, without 
such deposits drawing interest, coupled with the allegation 
that the only reason this could have been done was because 
there was some ulterior motive on Mr. Hoffa’s part for his 
personal gain. 


That is all that is alleged. I think Mr. Kossman was 

right this morning in trying to lay that ghost finally and 

completely; that as to these stories which all indicate 

121 that there has been a grand larceny here of over a 

half a million dollars, not one penny of the amounts 

of money involved in this hearing has been lost to a soul, 
Your Honor—not one penny! 


They talked about the Sun Valley thing which started 
in 1955. They talked about Commercial State Bank, which 
occurred in 1956. They talked about Fidelity Bank and 
Trust Company, in October of 1954. 


As the moving papers here show, the moneys were de- 
posited in Florida in connection with a Teamsters home 
down there. They were not hypothecated in any manner. 
Mr. Hoffa did have an option. That option was not in con- 
sideration of any such deposit. He endorsed a note for 
$50,000. Mr. Hoffa gave up that option, and in exchange 
for that interest was paid to the local union, before he 
would give up his option. The charge was made that per- 
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haps there was some loss there, although the moving 
papers show the money was taken from non-interest-bear- 
ing funds in one bank and put into non-interest-bearing 
funds in another bank—which is not unusual, Your Honor, 
in the labor union field, because too often, and recently I 
know of the case out on the West Coast, where there was 
a judgment in a secondary boycott case of over $400,000, 
and immediately the employer started to seize and levy 
upon every bank in the entire West Coast area, in the hope 

that he could catch all of this money and cripple this 
122 union with which it had had so much difficulty. And 

the only way that union escaped this crippling blow 
was that the money was held in cash. 


Now this is not unusual, Your Honor. This is a part of 
the history of the trade union movement. We are ac- 
customed to being in a position where unless we have some 
cash we lose our survival. So what happened here was not 
unusual. 


The conclusion of the interim report was that there was 
a violation of paragraph 5—which we will discuss in just 
@ moment—a violation of paragraph 6. And then we come 
to the prayer, which it seems to me during the arguments 
yesterday the plaintiffs, the Monitors, tried either to ignore 
or skip around. They asked that Mr. Hoffa answer this 
interim report. Mr. Hoffa did. He filed a sworn affidavit 
making a full disclosure of all of the circumstances sur- 
rounding each one of those deposits. 


They asked the Court for leave to take depositions. That 
was granted to them. We have appealed, and that matter 
is one of the matters that is now pending before the Court; 
and in connection with the matter now pending before the 
Court of Appeals we have asked that if the Court agrees 
with us the depositions be stricken. 
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They asked for a hearing before the Court. And they 

said that if at that time the Court is satisfied there 

123 has been a violation, then Mr. Hoffa should be re- 

moved as General President of this organization, and 

that the Court should direct the General Executive Board 

to remove him as a member of the Union, so that he would 
no longer be eligible to run for office in the future. 


On our opposition the Court entered an order. And we 
must assume that this order, as in all matters which have 
come before the Court, was drafted by the Monitors. I 
don’t say this to suggest that it is improper. I think it is 
a usual practice. But I do point out that this was an order 
that was drafted by the Board of Monitors. And the order 
says that depositions may be taken, and that after the 
taking of those depositions the Board of Monitors render 
a comprehensive report on its findings—not a comprehen- 
sive report, Your Honor, but a comprehensive report on 
its findings. 


Clearly the Court had in mind that an interim report 
based upon hearsay; based upon, as the Monitors acknowl- 
edge, testimony before the McClellan Committee; based 
upon, as they acknowledge, hearings before the AFL-CIO; 
that such an interim report, based as it was upon sheer 
hearsay, untested evidence, was not enough to go to hear- 
ing. That is the only reason the Court said, “Take your 
depositions and then render a comprehensive report on 
your findings.” 


It is this procedure which the Board of Monitors would 
have this Court elude, ignore, evade. They come with a 
fantastic idea, “We will make a report on our find- 
124 ings by reading depositions, without weighing, with- 
out evaluating.” This is no report, Your Honor. 

And this is surely no report on findings. 


Actually what it appears to be is an effort to say, “First, 
we will read all of the material to the Court. Then we will 
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go back and tell the Court how we feel about it. Then we 
will draft a complaint and come back to the Court, and 
then the Court will have a hearing.” 


That was the matter that has not yet been met in this 
case. It is a matter, incidentally, in which the Attorney 
General, representing Judge Letts in the mandamus in the 
Court of Appeals, appeared to be in complete agreement 
with us, but said that “Since you are going to have a pre- 
liminary hearing and then reconsideration and an oppor- 
tunity to meet this comprehensive report, then you can 
come and complain if something happens.” 


But the Attorney General, the Department of Justice 
agreed that in this posture there should be no trial without 
this comprehensive report and an opportunity to answer it. 


Well, we get down to the matter which is before the 
Court. I may have eclipsed in some degree some of the 
salient parts of the proceedings, but I think we have at 


least before us at this moment, Your Honor, a fairly ade- 
quate and essential outline of the posture in which we find 
ourselves this morning. 


Here is this motion for a temporary and perma- 
125 nent injunction which the defendant Hoffa has filed, 
and which the International Union has joined. It is 
alleged there that the proceedings already taken and con- 
templated are in violation of the rulings, opinion and man- 
date of the Court of Appeals. The procedures which we 
think should be followed are set forth. We point out that 
we are de jure officers—if the Court will excuse the 
editorial “we.” We point out that the matter is really moot. 
We point out that this was in litigation in the original law- 
suit and abandoned by the plaintiffs when the consent 
decree was signed. We say there was no violation, in any 
event, of any obligation of the defendant Hoffa or of the 
Union; and we say that the procedures of the International 
Union must be followed. 
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We say that if it does go to a hearing and if there is a 
basis for a hearing, then you have got to follow the proce- 
dure—and “you,” again, I speak of the Monitors—that has 
been set down by the Court of Appeals, a procedure which 
I will show you they themselves suggested to the Court of 
Appeals, and a procedure which they defended on the peti- 
tion for writ of certiorari. 


The writ of mandamus I suppose at this time is of only 
academic interest. It was argued by the Court of Appeals 
we are getting part of the relief sought, Your Honor, we are 

not getting all of it. Part of the relief we sought was 
126 a determination at that level that we would be 

irreparably injured were we required to go to trial 
on this interim report, since it was wholly and completely 
without merit as a matter of law; and we should not be 
required to go through the expense, the harrassment, and 
the dislocations that such a long trial would cause, if there 
was in fact and in law no basis for such trial. 


I know that the question has arisen as to the interest of 
the International Union in this matter, because after all the 
proceedings appear to be directed against the general presi- 
dent of the International Union. We have at least a three- 
fold interest, Your Honor— 


Number one, we join with Mr. Schmidt in being the 
architects of this decree. We have an interest in maintain- 
ing the decree as it was agreed to. We consented to it. We 
thought we knew its purpose and its intent. And we think 
that it should be maintained in the same spirit in which it 
was entered. Otherwise we will be irreparably injured. We 
will be caught by something that was not of our making. 


As the Court of Appeals has pointed out, this was an 
instrument to get rid of what appeared to be a long piece 
of litigation. It was an instrument by which through advice 
and consultation of officers of the Court—not of strangers 
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who had a personal axe to grind, but officers of the 
127 Court—through their instrument our disputes and 
our problems were going to be resolved within the 
period of one year and we were going to have a convention. 


As the moving papers show, as the proliferation of litiga- 
tion shows, Your Honor, instead of being an advisory, a 
consultative or recommendatory proceeding, it has become 
an adversary and hostile proceeding. And surely we have 
a deep interest in preventing such a distortion of what the 
parties agreed to. 


Let me say here, Mr. Schmidt made some statements 
yesterday about what the parties understood when the 
decree was signed. I know that is not evidence. I think out 
of respect to Mr. Chaiffetz who is dead, and to Mr. Williams 
who is not here, Mr. Schmidt has never to my knowledge 
made that statement under oath: and each of them, every 
time the question has come up, has unequivocally denied it, 
that there was any such understanding. Certainly it was 
not incorporated in the decree. 


Our second interest, Your Honor, is in the maintenance 
of the integrity of our constitution. By the decree the 1957 
constitution is in effect. It is our view that it is in effect 
only provisionally. The fact remains that if it is in effect 
only provisionally, there is still some constitution in effect, 
because all that the 1957 constitution is is the 1952 constitu- 

tion engrafted over by amendments. The Court of 
128 Appeals recognized this early in the proceedings. 

When the order was entered by Judge Letts restrain- 

ing the officers, the newly elected officers, from taking 
office, and restraining the enforcement of the amendments 
which were adopted at the alleged rigged convention, the 
Court of Appeals said, “In any event, the 1952 constitution 
will guide your efforts until such time as this matter is 
resolved in the court below.” 


So we do have a constitution, Your Honor, and it doesn’t 
make much difference at this point whether it is a 1957 
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amendment or the 1952 constitution. The difference it 
would make, I suppose, is that the 1957 constitution was 
responsive to much of the criticism which had been levied 
against this International Union during the period shortly 
before the convention, as a result of hearings before a 
Senate select committee—provisions with respect to trus- 
teeships, democratic procedures. All of them were 
reshaped, not because we acknowledge that they were 
wrong in the first instance, Your Honor, but because it 
appeared that they could have stood a little bit more clarity 
and a little bit more understanding. That is the constitu- 
tion as amended in 1957. 


But both the 1957 constitution and the 1952 constitution 

provide for the method of removal of International officers. 

They are all in evidence. An International officer, if 

129 the Court please, can under this constitution be 

removed only by the General Executive Board; and 

they have a right to appeal to the next International 
convention. 


The decree does not take away from anybody their rights 
or their privileges under either the 1952 or the 1957 consti- 
tution. It could not. The Executive Board, the parties who 
entered into this deeree, would have been acting ultra vires, 
they would have been acting far beyond their powers, had 
they agreed that there could be a removal procedure which 
was inconsistent with or in violation of the constitution, not 
that the Executive Board adopted. This is not their con- 
stitution, but the constitution that 1,600,000 members of 
this International Union adopted through their delegates 
at a convention. They had no right to change that constitu- 
tion, and they did not in fact or in law change that 
constitution. 


And I have pointed out to the Court how the Court of 
Appeals in its decision in the construction of the original 
decree was always very careful to point out that whatever 
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was done had to be done within the confines of our 
constitution. 


Our third interest is this: Contrary to what some people 
may believe or say, the International Brotherhood of 
Teamsters is an operating, effective, live labor organiza- 
tion. It is not a name. It has over 900 subordinate bodies. 

It has over 1,600,000 members. Through its affiliates 
130 it is party to literally thousands of collective bar- 

gaining contracts, covering collective bargaining 
units which may be as small as two or three, or as large as 
a hundred or two hundred thousand employees. 


These contracts, if the Court please, must be constantly 
administered. They must be enforced. If there is alleged 
violation, there must be grievances handled. There must be 
arbitration. Unless this is done, we of course will have a 
situation where the contract does not mean a thing, and you 
would have either employers or unions or their members 
ignoring these contracts at will. 


A union this large, with as many members as it has and 
as many subordinate bodies as it has, has strikes, Your 
Honor. This is in the nature of our free economy. These 
strikes go on either as a result of failure to agree in the 
interpretation of an agreement, where there is no terminal 
arbitration clause, or they may occur in the negotiation of 
a new agreement. 


When there are strikes, there are strike benefits. And 
this organization paid out I think some three million dollars 
since 1957 in strike benefits. 


Strikes must be managed. Experts must come in and try 
to settle them. This is a living organism, Your Honor. 
Strikes must be terminated. Contracts must be negotiated, 
major contracts. 


We have area contracts, Your Honor, dealing with 
131 _ over-the-road trucking, with local cartage, with the 
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hauling of milk products, which are now about to expire 
and the negotiations are already in their initial stages. 
And extensive studies are being made to determine what 
if anything can be done of mutual benefit to the industry 
and to its employees. 


It should not be necessary to say that the General Presi- 
dent of this Union is its chief executive officer. And no 
matter what may have been said of the present incumbent, 
there surely is no one within reach of my voice or in this 
country that would say that he does not work 20 hours a 
day on the problems which are presented to him as the 
chief executive officer, from the lowest grievance up to the 
major negotiations. 


The Court: It is just about time now for our noon 
recess. That will give you a little surcease of energy, I 
think, too. Therefore the Court will now take its usual 
noon recess, until 1:45, when you may resume your 
argument. 


The marshals are ordered to see that there is no disturb- 
ance and that order is kept in this courtroom during the 
recess. 


(At 12:30 the luncheon recess was taken until 1:45 this 
afternoon.) 


132 AFTERNOON SESSION 


(The Court reconvened at 1:48 p. m.) 


The Court: You may continue, Mr. Previant. 

Mr. Previant: Thank you, Your Honor. 

The Court: I notice in the list of young men who 
were about to be admitted to the bar a young man of your 
name from Wisconsin. Any kin to you? 

Mr. Previant: I am the only young man, if I may 
use the expression, of my name from Wisconsin. 
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The Court: That is the first time I saw your name, 
but I naturally connected it with you when I read that list 
today. 

Mr. Previant: I appreciate the Court’s characteriza- 
tion of my age. Thank you. 


If the Court please, at the time of recess, I was conclud- 
ing my statement on the interest which the International 
Union has in these proceedings. I pointed out that we were 
a very vital and a very live organization, no question but 
that the operations of this organization affect intimately 
the lives and the economy of this country in the negotiation 
of contracts and the administration of contracts, in the 
many welfare and health and pension funds that have been 
negotiated, and the very important role that the chief ex- 
ecutive officer of an organization such as this plays in the 
day to day operations of this organization and how es- 

sential it is that the effective functioning of the 
133 organization should not be impaired by any needless 

removal from his job, even temporarily, to stand 
trial in a matter where there is, in our opinion, no justifica- 
ble controversy in its present posture. We say that the 
damage which will accrue to this organization is immeasur- 
able if its chief general officer is required to stand trial, 
which has been estimated here by those who are perhaps 
more familiar with it than I am, to take several weeks, at 
least, if not longer. I understand there are more than forty 
depositions that have already been taken and not all have 
been concluded. It is certainly something which is not only 
immeasurable, something for which there can be no in- 
demnity, and something which, in our opinion, would be 
irreparable in so far as this organization is concerned and 
conceivably in the areas in which this organization and its 
subordinate bodies operate. 


And since there is no adequate remedy, we believe that 
this organization, too, is entitled to the relief prayed for 
under the basic elements, basic principles of equity. 
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Our legal position, if the Court please, parallels, of 
course, very closely, the position of the general president. 
I think that the burden of Mr. Kossman’s argument this 
morning was on the right to a hearing, because of the un- 
challenged and undenied averments contained in the princi- 
pal pleadings. Since we have associated ourselves with the 

reply, our argument is directed to the legal sufficiency 
134 of the matter before the Court in so far as any future 

proceedings are concerned in the so-called Sun Valley 
matter. I have already suggested in setting forth the 
history of this case that there just is no authority under 
the terms of the decree. 

The Court: That is actually the nub of this whole 
controversy. 

Mr. Previant: I think it is certainly the principal 
argument that under the terms of this decree that there 
just is no authority and no authority was granted and no 
authority could have been granted for the removal of an 
elected officer other than through the procedures of the 
constitution of the International Union. 


The decree itself, further than that, is prospective in 
nature in the very areas in which the monitors claim there 
has been a violation. 


Paragraph 5, which is that portion of the decree which 
imposes a fiduciary responsibility upon the officers, clearly 
is prospective in nature. The operative clause upon which 
the Board of Monitors apparently relies says that: “All 
persons having custody or management of such funds or 
properties shall be required to adhere to the recognized 
legal and equitable standards and obligations imposed 
upon fiduciaries.” I point out, “shall be required.” I think 
that certainly should be considered in the light of the 
antecedent litigation as to what the parties were trying to 

do. Without acknowledging that what has gone by— 
135 The Court: You don’t mean by that sometime 
in the future, the word shall? 
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Mr. Previant: Yes. We believe that that is certainly 
in future. In other words, what the parties were saying, in 
spite of all these allegations in this bill of complaint, in 
spite of all the charges that have been made, we are now 
going to get started on an even keel, and we are going to 
be sure that from this point on, regardless of whether there 
was a violation, or without acknowledging there was a vio- 
lation, from this point on they shall be required to adhere 
to strict fiduciary standards. That is exactly what the 
parties agreed to. 

As a matter of fact, I might point out to the Court that 
the Department of Justice, in its response on behalf of 
Judge Letts in the Court of Appeals, accepted the fact that 
this provision is prospective in nature. It did further sug- 
gest that if there were a deliberate and willful continued 
violation of some such obligation, there would be a different 
story; but that in so far as the provision itself, it was in- 
tended to apply in the future; and, of course, the Court 


has in mind that we are talking about events which trans- 
pired two, three, four, and five years before the consent 
was signed and events of which, as Mr. Kossman pointed 
out, all parties were fully aware and which had even been 

referred to in the bill of complaint but had been 
136 washed out, of course, when the settlement was made. 


Similarly, No. 6 which actually, and we don’t be- 
lieve it is involved in this case, No. 6 says that: No member 
of the Teamsters Union shall have an interest in a business 
which does business with the Teamsters Union, an elemen- 
tary principle against conflict of interest; and there is not 
the slightest suggestion here that in any of these transac- 
tions Mr. Hoffa had any interest in any business that was 
doing business with the Teamsters Union; and we just are 
at a complete loss to understand how it could be tortured, 
that is, this particular paragraph could be tortured to 
comply. 
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So we say under the decree there just can’t be a removal 
for violation. 


We move on now to what the Court of Appeals said, in 
any event, and not for the purpose of removal, but for the 
purpose of assuring compliance with obligations of the 
decree, the procedures which must be followed, and I al- 
luded to that briefly this morning, and I would like to 
allude to it again, because certainly in the present position 
of the case, Your Honor, there is a complete lack of com- 
pliance with these procedures, and which I have said were 
actually suggested by the Board of Monitors in the brief 
which they filed with the Court of Appeals. I am referring 
to the slip opinion, Your Honor. In the official report it 

is reported at page 522 to 523, and it is under Arabic 
137 numeral 3 of the Court of Appeals decision. The 

caption of the provision is, “The Powers of the 
Monitors.” 

The Court: Do you know what page that is in the 
slip opinion? 

Mr. Previant: Yes, I think it would be page 8 of the 
slip opinion, Your Honor. 

The Court: All right. Thank you. 

Mr. Previant: Does the Court have it? 

The Court: Yes, I have it. 

Mr. Previant: Yes. Under Arabic 3, “The Powers of 
the Monitors,” the court pointed out very clearly, both 
the plaintiffs and the Monitors cannot command. I drop 
down to the second sentence there, Your Honor. “This 
tends to dispel whatever misunderstanding may have 
existed, due in part no doubt to the method by which the 
Monitors functioned and spoke at times. That they do not 
have the power to command, as they and the plaintiffs now 
concede, is clear from the terms of the consent decree, 
Appendix A. But it is equally clear that that decree im- 
poses definite obligations upon the defendants. We sum- 
marize these obligations in Appendix C, and we also set 
out in summary form in Appendix D the functions of the 
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Monitors under the terms of the consent decree.” And this 
I believe is the provision that clearly demonstrates that the 
attempt now being made by the Monitors to call this 
138 matter into court in any posture for a hearing is 
completely in violation of the court’s opinion and 
decision. 


“The Monitors may make recommendations to the de- 
fendants in areas where the defendants have substantive 
obligations under the consent decree. These recommenda- 
tions may be in writing if desired. Preferably they should 
be issued only after consultation and accompanied with 
efforts to obtain compliance.” 


And I would interrupt here for just a moment to point 
out to Your Honor that the only request that was made in 
this case, as the pleadings show, was that Mr. Hoffa take 
steps to withdraw the deposit in Florida, which he did. 
There was no further request of him to do anything. It 
was followed by this interim report saying that the mere 


fact that the money was down there demonstrated a viola- 
tion of this decree. The court goes on: 


“Tf the Monitors are advised that defendants fail to 
comply in any significant respect with their obligations 
under the consent decree, the Monitors may so report to 
the court.” 


Now, let us assume up to this point they have followed 
this procedure and they are now reporting to the court. 
This is an interim report. “They are required to report 
at least semi-annually and of course may do so oftener, for 
this duty is not to be construed narrowly. The court itself, 

after due opportunity for the defendants to be heard, 
139 may issue orders within the scope of the consent 

decree, validly modified as hereinafter explained. 
We emphasize that action of the court must rest upon its 
decrees, not upon the Monitors’ recommendations as such, 
and is to be embodied in an order of the court, not con- 
veyed by reference to a separate instrument.” 
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Now, if the Court please, the Court of Appeals was so 
firm in its opinion, that this is the only demonstrable way 
that this decree could work and preserve the rights of the 
defendants that it repeated this language at the bottom of 
page 12 and the top of page 13. Well, first at page 12, the 
court says, this is under Arabic 2, about half day down, 
in referring to Rule 65(d). “Violation, if it occurs, must 
be in respect of specific court orders.” And then going on 
at the bottom of that page until the top of the next page. 

“In this connection and in order to clarify the relation- 
ship of the court-appointed Monitors to these proceedings, 
we state again how the Monitors are to function. They may 
make recommendations, in writing if desired, in those areas 
where the defendants have substantive obligations under 
the consent decree as validly modified. If the defendants 
fail to comply in any significant respect with these obliga- 
tions”—and here we have the court saying, Your Honor, 
that it is not interested in fiy-specking. It is interested in 
whether or not there has been a violation in a significant 

respect. “with these obligations, whether or not the 
140 subject of a recommendation, the Monitors may 

report this fact to the court. The Court, after afford- 
ing a hearing to the defendants, may order the defendants 
to take any necessary action within the scope of its 
decrees.” Not throw them out. “These court orders here- 
after must themselves provide what the defendants are to 
do, not simply refer to previous or future recommen- 
dations.” 

We say, Your Honor, that it is crystal clear what the 
Court of Appeals was doing here. And we say, however, 
that if there is any doubt, if there is any doubt, then we 
would use the evidence submitted by the Monitors them- 
selves before the Court of Appeals, because attached to 
their brief, and it is Exhibit 1 to the moving papers of the 
general president in this case. They attach a diagram in 
order to demonstrate how wrong the defendants were when 
they insisted that the Monitors were trying to deprive them 
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of due process by making their orders self-executing. This 
diagram is entitled, “Method of enforcing consent order.” 
It says, “The appellants have substantive obligations under 
the decree.” And then it goes on to recommendations. 


“The appellants may always question any initial recom- 
mendation by recourse to the court below or petition the 
court for instructions as to appropriate action required,” 
and we have done that from time to time. 


But now they go to the Board of Monitors. This is the 
method of enforcing the consent order. 


141 Step 1, Board of Monitors recommends that appel- 
lants’ substantive obligations requires certain cor- 
rective action. 


Step 2, If Teamsters fail to take appropriate corrective 
action required by their substantive obligations, and thus 
violate substantive obligations, the Monitors, in accordance 
with Section 11, report to the court by petitioning court. 


Step 3, After a full hearing and a determination by the 
court that corrective action is necessary to fulfill substan- 
tive obligations, the order of the court may issue directing 
appellants to take necessary action. 


Step 4, still under the caption of the court. Upon failure 
of appellants to take steps directed by the court, order to 
show cause may issue as to why appellants should not be 
held in contempt. 


What has happened here, Your Honor, is that at the most 
the Monitors have stopped at step 2 of their own procedure, 
if the Court has in mind the language of the Court of 
Appeals. Thé Court of Appeals thought this was a reason- 
able approach, and the two excerpts which I have read from 
the Court of Appeals decision, in essence, if not in so many 
words, has adopted the Monitors own recommendation as 
to how justice shall be done under this decree. This was the 
protective procedure to which Mr. Justice Frankfurter 
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referred, and this was the procedure which the 
142 Board of Monitors defended in opposing our petition 
for certiorari. 


Now, we say there can be no question, no question at all 
that this is the way these matters get here. They can’t get 
here any other way. But these matters were skipped. And 
it is important. This is just not procedural, Your Honor. 
Obviously, all of the parties felt and acknowledged, that 
while there were substantive obligations imposed upon the 
defendants by the decree, if there was any question as to 
whether they were meeting or had met those obligations, 
they were to be given the opportunity to do so. This was not 
a punitive decree. This was a consent, Your Honor. This 
was a friendly compromise. This was worked out by skilled 
draftsmen. They had not intended to use it as a weapon of 
oppression. They said, “Now, if there is anything wrong, 
this is the way it shall be handled. We will tell you what we 
think is wrong. We will tell you what we think ought to be 
done; and if you won’t do it, we will have the court decide 
whether we were right in telling you that; and then if the 
court should decide that we were right in making our recom- 
mendation and that you were wrong in resisting it, the 
court will enter an order which will be backed by the full 
sanction of a court of law. Now, if you do not obey that 
specific order directed to a specific circumstance as clear as 
Rule 65 requires it to be, then, Buddy, you are in contempt, 

you are in trouble.” Even then, they didn’t say, “You 
143 are going to be thrown out.” They said, “You will 

then be punished for violating an order of the court.” 
None of this has been done in this case. I shouldn’t say 
none, Your Honor. The first two steps. Then everything 
suddenly was telescoped, short-cutted, for motives which 
we believe are clear from the depositions that have been 
taken; but regardless of the motives, regardless of person- 
alities involved, our position is firmly bottomed on the law 
of this case. There is no circumstance which was called to 
the attention of this Court in the interim papers, any 
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responses that have been made to the motions here which 
departure, as I have said. If the Court will look at the 
response that was made by the Department of J ustice on 
behalf of Judge Letts in the motion for leave to file, petition 
for writ, in the court above, the Department of Justice 
acknowledged that these were the procedures but said, “We 
were premature in our complaint at that particular stage.” 
We are not premature now. We are right up against it 
now. It is a decision that has to be made. We have, if the 
Court please, and I have suggested it earlier, another firm 
argument on the law which is based upon the passage of 
what is now called the Landrun-Griffith Bill or the Labor- 
Management Reporting Act of 1959. While we do not urge 
that law automatically deprives any State or Federal court 
of jurisdiction to continue in or to even take a matter if it 
had such jurisdiction before and if it does not fall within 
those areas of the law where the Congress clearly said 

certain matters shall be only handled by the Secre- 
144 tary of Labor. But we say that that law is the 

declaration of congressional policy, that in matters 
such as these it is not the Congress of the United States nor 
the courts of the United States nor the executive or admin- 
istrative agency of the United States who shall determine 
whether or not an elected officer is qualified to maintain his 
office. There was only one exception. The Congress said 
that if a man had been a member of the Communist Party 
or if he had been convicted of some thirteen enumerated 
felonies, he would lose his eligibility to office, not perma- 
nently, but for a period of five years from the expiration 
of his prison term. That is the only exception that the Con- 
gress thought to make on the right of the members of labor 
unions in this country to select their own officers. 


The Congress made it perfectly clear that elections must 
be conducted only in accordance with the provisions of the 
constitution or by-laws controlling such elections unless 
something in that law, something in that law, said to the 
contrary. They made it clear that if you had a situation 
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in a union, in a local union in this instance, where the proce- 
dures for the removal of an officer for misconduct were 
inadequate, in that the members had no clear avenue of 
relief, this matter would then be reported to the Secretary 
of Labor who would then make an investigation, and if 
satisfied that there had been misconduct and that there was 

no clear method of correcting that misconduct under 
145 the by-laws or the constitution of that organization, 

then the matter would be submitted to the member- 
ship, again as the ultimate depository for the determina- 
tion as to who shall be an officer of that union. 


The law also made it clear that in any misconduct under 
Title 4, which is the election and officer title, the matter can 
be handled by the Federal courts upon complaint by the 
Secretary of Labor, who in turn is moved by a complaint 
from a member of that organization. 


The law also made it clear, Your Honor, that as to elec- 
tions already held, the law provided the exclusive remedy 


that as to elections which were in the future or which were 
contemplated, other remedies which may have otherwise 
been available, either in the State or Federal courts, would 
be available to the members of that union. 


Finally, Section 403 of that law preserved again all of the 
constitutional procedures for the removal of officers, it pre- 
served all existing rights and remedies to enforce the con- 
stitution with respect to elections prior thereto and they 
made, as I said, the remedy exclusive as to elections already 
conducted. 

The essential point in this regard, the important point, is 
that we have here the clearest mandate of the Congress 
after what I am sure the Court will recall was a most exten- 
sive investigation not only into trade unions generally but 

into the union which is today before this Court; and 
146 out of all of the experience gathered in that investi- 
gation, there was still no effort on the part of the 
Congress to aim its legislative shaft at any particular 
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individual or at the very basic, almost sacred right in this 
country, for the members of a voluntary association to 
select their own leaders and to remove their own leaders. 


It is for all of these reasons, Your Honor, that we join 
in the motion which was made here by the general president 
of this union, and it is for all of these reasons that we be- 
lieve the motion requesting (a) a hearing to determine 
whether or not a preliminary injunction should issue should 
be granted and (b) on the law itself, without regard to 
the fact, the temporary injunction be issued and made 
permanent, because there is just no justiciable controversy, 
there is nothing before this Court which, in our opinion, 
this Court may properly act on at this time. 

Thank you. 

Mr. Ratner: May it please the Court— 

The Court: Who do you represent? 

Mr. Ratner: I represent Edwin W. Dorsey, et al. 

The Court: Who are they? 

Mr. Ratner: Applicants for intervention. I appeared 
before Your Honor yesterday, and you denied for the time 

being my motion to intervene. 
147 The Court: I am going to deny it right now. I 
want to hear the principals here. You may sit down. 
You may renew it later. If I deem it necessary, I will 
permit you to do it. 

Mr. Ratner: Thank you very much. 

The Court: Mr. Miller. 

Mr. Miller. May it please the Court, I am not at 
this time going to reply to what I consider a vicious and 
unprincipled attack which was made by one of the opposi- 
tion counsel this morning. 


I will say this: that the chairman of the Board of Moni- 
tors has had an untarnished reputation as a member of the 
bar of this court for thirty years, that he has represented 
labor unions and has fought on their behalf, and that he 
is now general counsel to three international labor unions. 
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He is not, as has been implied by innuendo, attempting to 
destroy the Teamsters or any other facet of the labor 
movement, 


Now, directing the Court’s attention to the motion for 
temporary and permanent injunction which is before Your 
Honor today, there has been a lot of matters brought in 
which I do not consider quite relevant to the issues here; 
and I propose, if the Court please, to take the points that 
they have raised in their motion, not with the verbal rang- 
ing that has gone on this morning, take what they have 
asked for in their motion and let’s just see what they are 
entitled to. 


The first point they raise, and the one discussed 

148 just recently by Mr. Previant, is that the Board of 

Monitors can proceed only by recommendation, that 

here there was no recommendation made and, therefore, 

the Monitors could not report to the Court. There are 

several reasons why this is plainly erroneous, if the Court 

please. If Your Honor will refer to page 13 of the slip 
opinion, it says this about the Board of Monitors. 


“They may make recommendations, in writing if desired, 
in those areas where the defendants have substantive obli- 
gations under the consent decree as validly modified. If 
the defendants fail to comply in any significant respect 
with these obligations,” and I emphasize now, “whether or 
not the subject of a recommendation, the Monitors may 
report this fact to the court.” 


There is the Court of Appeals language, which gives lie 
to their argument right there. 


And I would suggest to the Court further this order, 
judgment of this District Court, the so-called consent 
decree of January 31, 1958, this is not an agreement. This 
is a binding judicial act. It is as much a binding judicial 
act as a judgment entered after completion of the whole 
litigation. There are judicial obligations imposed upon the 
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defendant, provisional officers of the Teamsters Union. 
The Court of Appeals expressly said several times, when 
these gentlemen took office under this very consent decree, 
provisionally, they assumed judicially enforceable 
149 obligations. This is what the Court of Appeals has 
taught us in this case. They assumed these obliga- 
tions in return for the right to take office provisionally. 


Now, in the consent decree, take paragraph 6, for ex- 
ample. Paragraph 6 prohibits, among other things—well, 
let me just read the first sentence. “No officer of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America shall have a personal 
financial interest which conflicts with the full performance 
of his fiduciary duties.” Now, let us assume, arguendo, that 
one of the vice presidents of the International Union sold 
the International Union a plot of ground at a cost greatly 
in excess of the worth of the property involved, and sup- 
pose further, and this is all an assumption, Your Honor, 
I am not indicating this happened at all. 

The Court: I understand. 

Mr. Miller: And suppose, further, that the Board of 
Monitors discovered this transaction a month after it 
happened. The Board of Monitors found that this un- 
principled officer had in effect bilked the International 
Union of fifty thousand, one hundred thousand dollars. It 
is the contention of the defendants in this case, if the Court 
please, that the Board of Monitors would have to make a 
recommendation that the officer involved not do this. But 

what is the use of making a recommendation? The 
150 _tronsaction has been completed, the wrong has been 
accomplished. 


Take an easier, even an easier example. Let’s assume 
one of the International Officers had a 100 percent interest 
in a trucking firm. Let’s assume further that that trucking 
firm had contracts with the Teamsters Union. Now, ob- 
viously, you have got the officer on both sides of the fence. 
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He is supposed to be representing the rank and file, the 
truckdrivers to get higher wages. On the other hand is the 
owner of the trucking line. He wants the profits. A pure 
conflict of interest. Now, let’s assume on April 1st this 
officer sells his interest in the truck line. Let’s assume 
further on April 15th the Board of Monitors discovered 
what has been going on while this consent decree has been 
in effect under which that very man had agreed to be bound 
by these judicial enforceable obligations. Of course, the 
Board of Monitors could report that fact to the Court. 
They would be duty bound so to do. To issue a recom- 
mendation, as these people suggest here, Your Honor 
would be a futile gesture. The man had the interest. The 
man disposed of the interest. And yet he would go on scot 
free simply because we could make a recommendation 
which would serve no purpose. 


So based on the language of the Court of Appeals and 
on the fact that these officers have assumed judicially en- 
forceable obligations. there is no question but what the 

Board of Monitors, as officers of the Court, have the 
151 right to report to the Court. And I repeat again 

what the Court of Appeals says, “whether or not 
the subject of a recommendation.” 


Going on to point two they raised, they say that the hear- 
ing must not go on because any relief must be had before 
the duly constituted forum of the union. By that they 
mean, I assume, a hearing panel created by the union. Now, 
if the Court please, when these officers assumed these duties 
under the consent decree, this is a question of whether or 
not an act of this Court is being complied with. This is 
something that is not tried before a union tribunal. It is 
something that is brought to hearing before this Court. 


The next point they raise is the Labor-Management Re- 
porting and Disclosure Act of 1959. Mr. Previant just 
discussed that. It is settled law that where there is a ju- 
dicial act in the form of a judgment, be it a consent decree, 
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the legislature cannot take away those accrued rights. It 
would be a deprivation— 

The Court: Speak a little louder. 

Mr. Miller: It would be a deprivation of due process. 

The Court: You must speak a little louder. Counsel 
at the end of the table can’t quite hear you. 

Mr. Miller: I am sorry. And, furthermore, if the 
Court please, the very act itself states that this act shall 
not be so construed as to take away any rights that mem- 

bers of a labor organization are entitled to under 
152 Federal law. The Landrum-Griffith Bill does not 

modify the judgment of the Court. It has no rele- 
vancy here whotsoever. 

Now, the next point that is raised, they argue, if the 
Court please, that they are de jure, de jure officers. They 
say we are not de facto officers, we are de jure officers. We 
were elected at the convention. Now, let’s just examine that 
one for a minute. The Court will recall there was an elec- 
tion held, and there was an injunction entered. Now, here 
is what paragraph 1 of the consent decree states. Here is 
what the defendants agreed to, if the Court please. 

The Court: Keep your voice up. 

Mr. Miller: I am sorry, sir. 

The Court: I am not talking for myself. I am talking 
for counsel at the table. You see, they are behind you. 

Mr. Miller: I understand, Your Honor. 

“It is hereby ordered”—and I am quoting now—“It is 
hereby ordered that the preliminary injunction heretofore 
entered in this case on the 23rd day of October, 1957 be and 
the same is hereby dissolved and nullified, and the amended 
constitution of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
adopted at the 17th convention of the International at 
Miami, Florida in October, 1957 shall forthwith go into 

effect,”—provisionally the constitution goes into 
153 _effect—“provisionally in accordance with the follow- 
ing paragraphs of this decree, and the officers of the 
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International elected at the convention shall forthwith take 
office provisionally in accordance with the following para- 
graphs of this decree.” “Provisionally in accordance with 
the following paragraphs of this decree.” And the decree 
then spells out the so-called bill of rights for the rank and 
file, the requirement that these officers adhere to fiduciary 
standards, the requirements that these officers do not have 
conflicting financial interests. 


Now, in the face of that, if the Court please, they argue 
that they are de jure officers, not de facto; they are de facto 
officers. They are provisional officers. 


I submit to the Court the term provisional is defined, and 
I am quoting from Webster’s New Collegiate Dictionary: 
“Of the nature of a temporary provision. Adapted to 
present conditions, knowledge, but subject to change. 
Temporary. Provisory, as a provisional government. 


Now, this is what happened when the consent decree went 


into effect. They took office provisionally to carry out the 
judicial obligations imposed by that consent decree. Indeed, 
the Court of Appeals has recognized that they are not de 
jure officers; and I submit to the Court at page 10 of the 
slip opinion, the second full paragraph, starting out: 


“It is important to remember that defendant Hoffa 
154 and the other General Officers of the Teamsters have 
been held in office under the consent decree. Though 
this has been provisional, they have been permitted to be 
and to remain in general charge of the affairs of the Team- 
sters. This concession to defendants was counterbalanced 
in the consent decree by their acceptance of obligations to 
bring about a situation in which new elections of a de jure 
and non-provisional character could be held, consistently 
with the legal rights of plaintiffs and those for whom they 
act.” 


Now, there is the Court of Appeals stating these are not 
de jure officers. The allegation at the trial was that the 
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election was rigged. That is the allegation. They took of- 
fice provisionally, and they are required to comply with 
the judicial obligations they voluntarily assumed under the 
consent decree. 

Paragraph 4, they say the charges made by the Board 
of Monitors are moot. I submit to the Court $400,000 of 
money belonging to the rank and file of a Teamsters local is 
still in a bank down in Florida. It is not drawing interest, 
it has not drawn interest and, if the Court please, we ex- 
pect, without getting in the merits, the evidence to show 
that the reason why that money was put down there was 
to foster a loan to a corporation known as Sun Valley, Inc., 
and Mr. Hoffa at that time and, in fact, through November 
of 1958, that is long after the consent decree, through 
November of 1958, he had an option to purchase 45 percent 

of the stock of Sun Valley, Inc. That money is still 
155 there. Now, if the Court please, this is all in the 

depositions. They are on file with the Court. This 
is what we are trying to bring on for a hearing. Mr. Hoffa 
as a fiduciary should welcome the opportunity to have these 
charges brought out; and if they are false, fine. As a 
fiduciary he has a duty to account when called upon to do 
so; and basically, that is what this proceeding is. If there 
is nothing wrong, call the first witness. We will go on and 
if he is right, fine. I will personally congratulate him. If 
he is wrong, then I think the Court will have to ascertain 
what relief would be proper. 


Now, going on to the next item they raised, they say the 
action of the majority of the members of the Board pre- 
ferring these charges is illegal and contrary to ruling of 
the opinion in the Court of Appeals case since it was based 
on a report from Monitor Schmidt which wasn’t made avail- 
able to Monitor Maher. I submit, if the Court please, that 
is no basis for stopping the proposed hearing, even assum- 
ing, as I shall, that it may be true, because subsequent in- 
vestigations were made by the chairman of the Board 
himself; and, in fact, when we went out and took these 
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depositions that is now the evidence, there was no allegation 
that all of the facts made in the interim report were 100 
percent true. It was a strong belief that every one of them 
was, and I believe that we will find if the hearing is per- 
mitted to go on that the basis, the information and belief 
for those charges was true. 


Now, the next one they make is that the charges in 

156 the interim report were incorporated into the origi- 

nal complaint. Now, there are two answers to that 

one, if the Court please. In the first place, the original 

complaint in this case, some fifteen or sixteen pages, has 

one paragraph in it, 22 I believe is the one, no 23, I guess, 
23, and I quote: 

“Acquisition by union officials, including defendants, 
especially Hoffa, Beck, Brewster, and Brennan, by means 
of union funds, or on the basis of union position or options 
to buy real or personal property interest in developments 


or ventures, the success of which depended upon the pur- 
chases by rank and file members or by persons subject to 
the control and domination of those thus acquiring the 
option.” 


Now, if the Court please, I think once I have read it to 
you you will understand why the defendants didn’t read it 
to you. A broad-gauged allegation like that certainly would 
not support the plea of res judicata that they are attempt- 
ing to make here; but, furthermore, this whole matter con- 
tinued on after the entry of the consent decree, after the 
entry of the consent decree. Certainly they can’t expect to 
use the allegation in the complaint which was in effect 
settled, if you will, whatever you want to call it, by the 
consent decree of January 31, 1958. If they do something 
after that, they can’t claim that it is barred by what was in 

that complaint and the consent decree, and that is 
157 exactly what has happened here. It has continued 
on. 
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Now, the next item they bring up, provision of the decree 
are prospective only in nature. Now, if the Court please, 
let’s examine that one. At page 19 of the slip opinion, there 
is a reference there to recommendations made concerning 
an investigation of Seventh Vice President Owen B. Bren- 
nan for alleged misuse of the Michigan Conference of 
Teamsters. 

The Court: Did you say on page 19? 

Mr. Miller: Yes, sir. I beg your pardon. Down at the 
bottom, “Order of Recommendation No. 16.” “Seventh Vice 
President Owen B. Brennan for alleged misuse of the 
Michigan Conference of Teamsters Welfare Fund by 
making weekly payments therefrom to a boxer whom Mr. 
Brennan was managing. The payments were sought to be 
sustained, the record indicates, on the theory that the boxer 
was an investigator for the fund.” Now, if the Court please, 
those payments were made in 1954, and yet the Court of 
Appeals upheld that recommendation, right there, page 20. 


Going on to item 8 in the defendants’ motion, which they 
say in connection with all alleged acts, material charges 
contained in majority of the Board of Monitors, James R. 
Hoffa was acting as president of truckdrivers, Local 299. 
That’s a very interesting one. 

The International constitution, which went into effect 

provisionally along with the officers who went into 
158 effect provisionally, provides that the general presi- 

dent shall give full time and attention to the affairs 
of the International Brotherhood of Teamsters, the Inter- 
national Brotherhood of Teamsters. Mr. Hoffa is now and 
has been for many, many years president of Local 299. Now, 
the funds utilized were the funds of Local 299, but he can- 
not take his hat off as president of Local 299 and put it on 
as president of the International and avoid the requirement 
that he act as a fiduciary, because, if the Court please, the 
fiduciary standards in the consent decree, paragraph 5, run 
not only to the International officers but they run to the 
local officers as well. 
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It is not such a terrible thing, if the Court please, that 
the men who are in charge of the funds of local unions, 
money contributed by rank and file workers, it is not a 
terrible thing that those men be required to adhere to 
fiduciary standards. It is a wonderful thing. That is one 
of the greatest things that is in this consent decree, a 
requirement that those who have custody and control of 
the moneys of this great union shall be required to adhere 
to the strictest standards of a fiduciary. That is a wonder- 
ful provision, if the Court please, a wonderful provision. 


Going on to the next allegation, they state now that the 
majority of the Board of Monitors, Martin F. O'Donoghue 
and Lawrence D. Smith, stated that they wished to 

159 get rid of Mr. Hoffa. 


Now, if the Court please, the chairman of the 
Board of Monitors has testified two full days under the 
questioning, not too gentle, of course, of Mr. Kossman. All 
of this matter is set forth in that deposition. I assume it is 
on file in this Court now. Mr. O’Donoghue said, Yes, he 
came to the conclusion that the wonderful objectives of this 
consent decree could never be fulfilled as long as Mr. Hoffa 
remained in as provisional general president. And the 
answer, without getting into irrelevancies here, if the Court 
please, the answer is not hard to find. It is all set forth in 
his deposition as to why, how he, an officer of the court, has 
been striving for almost two years now, striving to accom- 
plish these matters, overcoming obstacles that would have 
stopped a lesser man. It is all here. It is all a part of the 
court record; and, furthermore, the interim report itself is 
not a statement that here are these charges, fire Hoffa. 
That is not what the interim report says. 


If the Court finds that the charges are true, then grant 
such relief as may be proper, including without limitation, 
removal, requiring the defendant to reimburse the rank and 
file members whose money has been misused, submit the 
matter to general executive board for hearing, much as it 
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happened in the Owen Burk Brennan matter. I mean, there 
is no flat requirement that he be removed, if the 

160 charges are sustained. However, if the charges are 
sustained, I think he should be removed. 


Paragraph 10, oh this one, if the Court please, they chal- 
lenge the Board of Monitors because they signed a report 
which states that they were “informed that there was an 
agreement that these funds”—this is the funds of Local 
299—“would remain on deposit with the Florida National 
Bank until the loan is made to Sun Valley, Inc., the cor- 
poration Mr. Hoffa had an option to purchase stock in, 
had been repaid.” And they say that the Board is guilty 
of a failure to report to this Court the source of their 
hearsay information. 


If the Court please, it is in depositions now filed with 
this Court. You can read the deposition of Mr. Willard 
who is president of the bank at the time $200,000 of this 


money was deposited in the Florida National Bank at 
Orlando; and, simultaneously, a $200,000 loan was made to 
Sun Valley, Inc. It is in there. Yes, these checks were 
deposited as collateral. That deposition is on file in this 
very court. Mr. Hewett’s testimony, also present at this 
conference, is on file in this court. 


Item No. 11 that they raise. They claim, if the Court 
please, that the acquisition of this option, Mr. Hoffa’s 
acquisition of this option, does not violate paragraph 5 nor 
does it violate paragraph 6 of the consent decree. I submit 

to the Court a man holding the status of a trustee, 
161 an executor, any fiduciary capacity, utilizing funds 

in effect entrusted to his care, to obtain loans to a 
corporation in which he has an interest, it is shocking to me 
that there is even a suggestion that this does not violate 
any fiduciary standards. It clearly is a violation of fidu- 
ciary standards. But that is again something that will 
appear at the hearing. 
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Now, they go on and they say, paragraph 6 of the con- 
sent order is not violated. Now, paragraph 6, which they 
say is limited to business interests in competition with the 
Teamsters Union, I interpret it, the Board interprets it in 
a different way, and I think the Court will see that the 
interpretation is correct. It says this: 


“No officer of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
shall have a personal financial interest which conflicts with 
the full performance of his fiduciary duties as a representa- 
tive of the International, nor shall he own or have a sub- 
stantial business interest.” Nor. 


So I submit to Your Honor that that argument is falla- 
cious. 


The next item they raise is paragraph 12. Here they 
have taken a paragraph out of an exhibit that I subpenaed 
on behalf of the Board of Monitors when I was down in 
Orlando. Mr. Haggerty was there, Mr. Bergan was there, 

Mr. Fitzgerald was there. We took Mr. Willard’s 
162 deposition. We took Mr. Hewitt’s deposition. One 

is president of the bank now, one formerly had been 
president of the bank. At that time this document which I 
subpenaed, if the Court please, on behalf of the Board of 
Monitors, because I wanted the full story. I was not 
attempting to present a one-sided case. This document came 
out, and they have one paragraph of this rather lengthy 
memorandum in their motion to temporarily enjoin the 
hearing. 


Now, I say, if the Court please, if this is the way we 
should do it, then I should go and take paragraphs and 
excerpts from the evidence and documents already filed 
with this Court, and then we could have a hearing right 
here and now. But that is what they are objecting to. They 
don’t want a hearing. And yet they come in with the ex- 
cerpts from the evidence which show that the defendant 
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Hoffa is not guilty and say we shouldn’t have a hearing 
because this evidence is right here. And I say to the Court 
that the only way to have a hearing is to have both sides, 
have all of the evidence put in. 


Paragraph 13, deals with, this is the one where they say 
that the Monitors had never in the past considered the 
matters presently embodied in the interim report to be a 
violation of the consent decree. Now, may it please the 
Court, the Monitors could read newspapers, and on the 
basis of what they read in the newspapers file reports to 

the Court. But that isn’t the way they operate. That 
163 isn’t the way they operated in the past. That isn’t 

the way they will operate in the future. They have 
to have some basis and, indeed, they had, for the allegations 
which are in that report. 


Now, I sincerely doubt that the three Monitors knew all 
of the facts that are set forth in that interim report much 
before the interim report was filed; and even if they had, 


that would not bar a hearing on the question of whether 
or not Mr. Hoffa has violated the fiduciary standards em- 
bodied in the consent decree, a judically enforceable obli- 
gation. 


If the Court please, the balance of these items, they are 
arguing facts. They say you allege this in the interim 
report. We say this. That is what the hearing is for, if 
the Court please. That is what the hearing is for, and it 
certainly is no basis for a court order enjoining the hear- 
ing, the mere fact that they say that something happened, 
when depositions on file with this court right now may indi- 
cate exactly to the contrary. 


I think we can sum the whole thing up, if the Court 
please, with this very important fact. Under the consent 
decree, these gentlemen took office provisionally, a tempor- 
ary appointment, if the Court please, and they were put in 
office so that they could comply with these judicially en- 
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forceable obligations, the right to free elections, fiduciary 
standards, doing away with conflicts of interest. 

164 If the Court please, this consent decree is a real 
bill of rights for the rank and file members of the 

Teamsters Union, and that is why these men were put in 

provisionally, to fulfill those obligations that they volun- 

tarily assumed. 


Now, if there comes a time when they will not comply 
with those obligations, then I say to the Court that this 
Court which entered this decree has the right, indeed the 
duty, to remove such officers so that the requirements of 
honest, free, advertised elections, fiduciary standards, and 
other matters contained in this decree shall be made avail- 
able to the rank and file members of the Teamsters Union. 


I submit, if the Court please, this hearing should proceed, 
that Mr. Hoffa as a fiduciary under this decree, should be 
required to account for his stewardship, and we will ascer- 
tain the true facts concerning these moneys belonging to 


the members of Local 299. 

The Court: Mr. Schmidt. 

Mr. Schmidt: If Your Honor pleases, I shall confine 
largely my remarks to a mere supplementation and to Mr. 
Previant’s presentation, because I greet with a withering 
scorn the unworthy presentation made by the first advocate 
for the defendants; and in that connection, I make two 
observations only. In the first place, he misrepresented and 
stated that I had to be removed as a Monitor. That was 
not so. The Court of Appeals decision on page 15 says in 
that connection: 


“There is no suggestion by us that in any of these 
165 matters, or otherwise, Mr. Schmidt has not conducted 
himseif lawfully, in good conscience, and openly; but 

we believe conflict of interest exists nonetheless.” 


“Since, however, Mr. Schmidt”—and I am skipping a 
little—“Sinee, however, Mr. Schmidt is an officer of the 
District Court, we simply state our disagreement with the 
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finding that no conflict of interest was shown.” That was 
made by Judge Letts. “Whether the conflict of interest 
which was shown disqualifies him as a Monitor is a matter 
to be determined initially by the appointing court in the 
exercise of a sound discretion on our remand of the case.” 

The appointing court never did disqualify me, and the 
appointing court recommended that I not resign. 


The second point, it is a legal point. If I understood the 
confusing ratamatad of the first speaker, on the legal side 
he cited cases to Your Honor to the effect that before a 
preliminary injunction is granted a District Court ought 
to hold a hearing. I agree there are such cases, but that 
is not the same thing logically or legally as a principle 
that before a District Court denies an injunction, it must 
hold a hearing. 


And now to come to the presentation of Mr. Previant. 
Mr. Previant, I am sure unwittingly, because he is not as 
familiar with the facts as I am, misstated some of the back- 

ground of this case which I think is important in the 
166 presentation of the views that I espouse. It is not 

true that the Court of Appeals dissolved the first 
preliminary injunction in this case. The Court of Appeals 
simply stayed it and did not even tamper with the elaborate 
findings of fact and conclusions of law. They remained 
intact throughout. And they attached a provision to the 
stay which the Supreme Court, through Mr. Justice 
Warren, acting in circuit, retained, and that was this: 
that the stay was conditioned on the proviso that the de- 
fendants would go forward with this convention in com- 
pliance with the provisions of the 1952 constitution. They 
did not comply with that constitution afterwards, and that 
is why I was able to get a second preliminary injunction 
keeping Mr. Hoffa out on the basis of the evidence I ad- 
duced to show that they did not comply. 


He talks about a misfeasance that was alleged in the 
complaint. Since I drafted that complaint, I suppose I 
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should be heard to say that when I did refer to Sun Valley 
and to the use of union funds in private deals, I had no 
genuine conception of the facts that I was later to discover 
by going down to Orlando and by consultation with the 
Monitors, and those facts as they later developed were far 
more shocking, as the proof in this case will show, than 
anything I dreamed of when I framed that complaint. 


He said that we, when we drafted that complaint, never 

asked for the removal of an International officer. Well, 

maybe we did not ask exactly for a removal, but we 

167 asked that these International officers who had 

rigged the election and who had participated in it 

or tolerated it, should not be entitled to office, should be 

kept out of office. So it is a distinction without much of 
a difference. 


He said that our whole purpose in the complaint and in 
our proceeding was narrowly confined to the purpose of 
getting a new election. Your Honor, if we had asked for 
a new election, only for a new election, that consent order 
could have been much truncated. There was nothing in the 
concept of getting a new election that required a Board of 
Monitors. There was nothing in it that required them to 
pay, for example, the fees for the attorneys, counsel, and 
a lot of other things that are in that consent order. The 
fact of the matter is that we had asked in our complaint 
that the Court appoint a master in equity or masters in 
equity, a receiver or receivers for the purpose of arrang- 
ing for a new election. Now, what guided us then and what 
we repeated constantly since was that you can’t undo the 
harmful effects of a rigged election simply by promptly 
ordering a new election. Why, the very machine that had 
been gotten together to rig the election would still be in 
existence. You had to dissipate the effects of the rigging 
just as they do every day in National Labor Relations 
Board procedures when an employer tampers with the 
freedom of workers’ elections, they don’t call a new election. 
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They permit the effects of that tampering to dissi- 
168 pate. And this was clearly what was contemplated 

in our complaint and what we contemplated when we 
framed the consent order. 


Mr. Previant said that Mr. O’Donoghue answered the 
complaint with a series of denials. Your Honor, I submit 
that Mr. O’Donoghue at that time was my adversary, and 
I found him always an honorable and principled adversary, 
and I have grown to know him since as a friend and a col- 
laborator in this ease. And I scorn the various attacks that 
have been made upon his integrity. He is one of the finest 
gentlemen that I know, and he would be incapable of 
rendering an answer on behalf of the defendants that he 
thought was wrong. If he answered the defendants, he 
gave in the answer the denials that they prevaricatingly 
gave to him, and afterwards he found out that they were 
prevarications. 


The consent order, in this connection, and this, as Your 
Honor with great insight observed a moment ago, was the 
nub of the question. The consent order gives, according to 
our contention, to the Monitors and to the court the power, 
on the one hand, on the part of the Monitors, to recom- 
mend the ouster of officers and the court on the other hand 
to expel. And I derive that proposition or conclusion from 
several premises. In the first place, this is a court of equity. 
This is an equitable proceeding; and from time immemorial, 
it has been one of the genuine glories of the equity tradi- 

tion in Anglo-American law that courts of equity 
169 were not: bound, hidebound, shall I say, to precedents 

in this respect, but they could frame remedies to 
meet the needs of the particular situtation, and the need 
for this situtation is grave, in my opinion, upon the basis 
of my knowledge of the facts, because the opposite proposi- 
tion that would otherwise be tolerated would be that men 
who understood solemnly to assume the obligations of a 
consent order should be tolerated in office, in provisional 


178 


office continuously whether they honor those obligations or 
not. But there is another argument, another premise for 
that conclusion, and it is this. 


Paragraph No. 1 of the consent order puts into effect, 
provisionally again, and the meaning of the word pro- 
visional should be obvious by this time, the 1957 constitu- 
tion. Now, the 1957 constitution in itself subsumes a whole 
series of obligations resting upon the defendants. Some of 
those obligations involve the bringing of charges where 
charges ought to be brought. And let me say, Your Honor, 
the record in this case is amply probative of the fact that 
they have never hesitated to bring charges against their 
enemies, but in this particular case, Your Honor, on behalf 
of the twelve of the thirteen plaintiffs way back in Septem- 
ber 1958, I presented to the general executive board, to Mr. 
Hoffa, to the Monitors, to the Court, some 250 charges 

against Mr. Hoffa, asking that he be tried on them 
170 and that if he be found guilty, that he be expelled 

not only from office but from membership. Those 
charges, Your Honor, have lain fallow on the desks of the 
defendants who have never lifted a finger to even investi- 
gate them or to bring anybody on trial. 


Then in September of last year, 1959, I supplemented 
those charges on behalf of twelve of the thirteen plaintiffs 
with further charges, and again no action was taken. 


On November 19th I brought a motion in this proceed- 
ing, and the motion is in the files in this case, asking that 
the court bring this matter up on trial; and shortly after- 
wards, I saw that action was being taken on the interim 
report. But what is significant, Your Honor, is that the 
constitution that they say in some context is paramount 
has apparently been neglected when it came to the filing 
of charges like these. Nobody took it seriously. Nobody 
even tried to investigate them or to bring the wrongdoers 
to justice. But now they argue that Mr. Hoffa cannot be 
expelled, even if he is found guilty of these things, because 
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this court has no authority, so they say, and that was never 
contemplated in the consent decree. I say the consent 
decree is paramount over the constitution. If that were 
not so, the Monitors would have no place, because you can’t 
find a single reference to the Monitorship in the 1957 con- 
stitution. You can’t find anything at all in the 1957 con- 
stitution about the equitable supervision of this court over 
some of the affairs of the International Union. But in that 

same motion which I brought on November 19th for 
171 the purpose of bringing forward the trial of the 

several hundred charges that I had proffered on 
behalf of the plaintiffs, I included a memorandum which 
I had written within a matter of days after we had framed 
the consent decree; and in that memorandum, I set forth 
the substance of conversations to which I referred yester- 
day, conversations in the presence of now Senator Dodd; 
and I have spoken to him and he is willing to take the stand 
on this, and I am certainly willing to take the stand on 
this, and Mr. Joseph Blumenfeld who was associated with 
me at that time as counsel, and in those negotiations, and 
the paper in which I record this is on file here, I stated that 
it was thoroughly agreed by the parties that these were 
not de jure officers but only provisional or de facto officers, 
and that if the obligations of the consent decree were not 
honored by the defendants, I, as counsel for the plaintiffs, 
had the recognized right to come back to this court of 
equity to seek a reinstatement if necessary of the original, 
the second preliminary injunction. This is right in the file 
in this case, in my memorandum, and I have no distinct 
recollection at the moment whether I incorporated that in 
a previous affidavit. I think I did once before, but I say 
to Your Honor, I am perfectly willing to take the stand on 
that, and I am perfectly willing to bring to the stand two 
other witnesses who were present when these negotiations 
went forward. 


Then the whole question of the status of these moneys 
is irrelevant to the issue before Your Honor. I don’t 
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172 care how the money got down there. It doesn’t mat- 

ter much to me if a lawyer in this case, whether it 
is collateral or any other form of security. The real issue 
is, Was that union money, in the possession of fiduciaries, 
used not for the benefit of the membership but in betrayal 
of fiduciary interest and for the selfish interest of Mr. 
Hoffa and his friends. That is the real issue. 


It was also suggested that Judge Caton in his letter of 
resignation had stated that he had received to the enlight- 
ened cooperation of the defendants and that Mr. Previant 
believed that I, as counsel for the plaintiffs and as plain- 
tiffs Monitor at that time, agreed with that characteriza- 
tion. So far was I, Your Honor, from agreeing with that 
characterization, that in the first printed report of the 
Monitors to this court I wrote down 26 reasons why I 
disowned any evidence of cooperation. And my dissenting 
report is at the end of that first preliminary report, that 
first report, I should say, to the court. 


It was also argued by Mr. Previant that it had been the 
position of the Monitors that once they issued an order of 
recommendation, as they called it then, the defendants 
could reject it only at their peril, and that peril was a con- 
tempt proceedings. Your Honor, there is not one shred of 
evidence in the lengthy documentation of this whole case 
to sustain that proposition. The Monitors at no time took 

that position. And the very memorandum which I 
173 wrote shortly after the 23rd of January, 1958, to 

which I referred a moment ago, that very memoran- 
dum indicates that my theory as we framed it and the 
theory of all of us as we agreed to the consent order was 
this. I say, I could get blue in the face as a monitor making 
recommendations if that were all there were to the picture, 
but I wanted it understood that if the Monitors made rec- 
ommendations and the defendants failed to comply with 
them, then we could go to the court for instructions; and 
that is what we put in the consent order. 
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The Court: The time has now arrived for the usual 
afternoon recess. The Marshal will see that there is order 
maintained during the recess in the courtroom. 


The Court will now recess until 3:30. 
(The Court then took a short recess.) 


The Court: You may continue, Mr. Schmidt. 
174 Mr. Schmidt: May we approach the bench for 
& moment? 

The Court: You may. 

(Thereupon, counsel approached the bench and con- 
ferred with the Court as follows :) 

Mr. Schmidt: Your Honor, Mr. Haggerty has a request 
to make. 

Mr. Haggerty: Your Honor, I have an attack of what 
I had. It will not take very long. May I request I make 
my rebuttal tomorrow morning? 

The Court: You may. I know you are not at your best 
physically. 

Mr. Haggerty: No, I ama little bit off. 

The Court: There will be no objection? 

Mr. Schmidt: No, none at all. The only thing I said 
to Mr. Haggerty was that I was going to approach Mr. 
Haggerty was that I was going to approach Mr. Ratner 
because he is an intervenor. 

The Court: I don’t know what reason he has for it. 

(Thereupon, counsel returned to the trial tables and 
, the following proceedings were had :) 

Mr. Schmidt: If Your Honor please, I have about five 
minutes more? 

The Court: Yes. 

Mr. Schmidt: Mr. Previant suggested it was never the 
intention of those who framed the consent order to give to 

the plaintiff by means of the consent order more 
175 than they had sought by their complaint. That state- 

ment is contradicted by many paragraphs in the 
consent order. 
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In the first place, the plaintiffs never asked for the right 
to suggest by-laws. That’s in here. The plaintiffs never 
asked for the right to propose amendments to the constitu- 
tion. That’s in here. The plaintiffs never asked for many 
of things in here set forth in paragraphs 4, 5, 6, 10, 11, 12, 
13 and 14. 

The Court: What is the basis for the request to inter- 
vene, then? 

Mr. Schmidt: What’s that? 

The Court: What is the basis for the request to inter- 
vene? 

Mr. Schmidt: Whose request to intervene? 

The Court: You were talking about Mr. Ratner, weren’t 
you? 

Mr. Schmidt: Oh, no. I am not addressing myself to 
Mr. Ratner. I mentioned him before. 

The Court: I thought you mentioned him now. 

Mr. Schmidt: If I did I made a mistake. I apologize. 
I meant Mr. Previant made that statement. 

The Court: Oh. 

Mr. Schmidt: I say that the consent order did go 
beyond what we sought as plaintiffs in the complaint and 

it is no argument here to say merely flatly, when it 
176 _—_is contradicted by the very text of the consent order, 
that this is a limitation on the power of the Court. 

The Court: Your consent order stands squarely on 
its own merits. 

Mr. Schmidt: Right. Then it was stated that what- 
ever is done in this case must be done in conformity with 
the constitution of the Teamster organization. Again I 
say there is a primacy of authority in the consent order 
itself, and wherever the constitution is not consistent with 
the consent order the consent order takes precedence. 


Then, it was suggested by Mr. Previant that the United 
States Attorney General here agreed that there could be 
no trial without a comprehensive report. Now, I have the 
paper to which Mr. Previant referred and I found only 
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two parts that refer to this subject. Page 4 it says, “Also 
the Monitors were directed to render to the District Court 
a comprehensive report on the charges. No date was 
specified by the District Court for filing the report. The 
report for the Monitors has not yet been filed.” 

On page 10 there is this remark: “The result of such 
further hearing would result in the issuance of an order 
to show cause why (1) an order of compliance should not 
issue, and (2) officers should not be removed for malfeas- 
ance or nonfeasance.” 

Mr. Previant: The word is “could.” You read 
177_—s it as “would.” 
Mr. Schmidt: “Could.” 

I see nothing in this document filed by the United States 
Attorney to support the argument made in that connection 
by Mr. Previant. 


Mr. Previant made much of the change he said had oc- 
curred in the relationship between the Monitors and the 
defendants. He had originally been cooperative, hé said, 
and now it has taken on an aspect of what is adversary and 
hostile. 


Your Honor, I submit it is unfortunate if this does go 
the way of hostility and adversariness, but it is unavoidable 
when the Monitors who are officers of the court appointed 
to see to it that the court order is complied with, when they 
do their best to get compliance, they can’t any longer boast 
there is cooperation when there is non. If that means an 
adversary proceeding, then they have to make the most of 
it. 

Finally, Mr. Previant made the point that the decree 
does not take away rights under either the 1952 or 1957 
constitution. I don’t know of anybody’s rights that are 
being suppressed or taken away by this proceeding. As a 
matter of fact, despite the argument that 1,600,000 workers 

want Mr. Hoffa, or a majority of them, it was ap- 
178 parently necessary for them to reach for power by 
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means of rigging the election and these people are 
provisional officers only, and they are literally usurpers. 
Therefore, they should be watched with a little bit more 
scrutiny. And it is the rights of the membership and the 
rights of the class protected by this Court that are being 
vindicated by this proceeding because the constitution on 
which they place so much stock does make provision for 
the ouster of wrongdoers. 


The whole trouble, Your Honor, is and has been over 
these many months, that there is a double standard of 
responsibility the way they have been administering this 
constitution. When their friends are involved anything 
goes, but when their enemies become the targets of their 
revenge then they are most meticulous in enforcing the 
constitution. 


Thank you. 


The Court: Now, Mr. Ratner, will you please tell me 
who you represent and why you ask for intervention? 

Mr. Ratner: Your Honor, I represent members of 
the Teamsters Union who are seeking the status of inter- 
venors in this proceeding. 

The Court: I am just wondering why. I thought the 
Teamsters Union was very ably represented here. 

Mr. Ratner: May it please the Court, the class of 
plaintiffs in this proceeding are all individual members of 
. the Teamsters Union as distinguished from the 
179 Union itself, which is a party defendant; all indi- 

vidual members except the officers. 


Mr. Schmidt purports to represent the class which in- 
eludes the 160,000 people whom I am privileged to represent 
in this proceeding. The 160,000 claim that they are— 

The Court: Who does Mr. Previant represent, please? 
please? 

Mr. Ratner: Mr. Previant represents officers of this 
Union and the defendant as an entity. 
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The Court: It seems to me in listening to him that 
he represents every single individual who belongs to the 
Teamsters Union, and he did it ably. 

Mr. Ratner: As a matter of law he cannot, and as 
a matter of fact he cannot be effectual in that respect. 

The Court: I don’t know about being effectual, but 
it seems to me he was very effectual from his angle in pro- 
tecting the membership of the Teamsters Union. 

Mr. Ratner: Your Honor, he is interested in protect- 
ing and must be interested in protecting, in fairness to his 
trust and his legal obligation as an officer of this Court, to 
protection of the interests of the officers of this Union 
which are not the interests of the members of this Union. 

Mr. Schmidt: May I be heard, Your Honor? 

The Court: Yes. 

Mr. Schmidt: The status of Mr. Ratner and of his 

clients as would-be-intervenors are matters that will 
180 come up before Judge Letts on Monday, and I sub- 

mit that this gentleman should not be heard at this 
time because he is only a would-be-intervenor. 

The Court: Is that true? Does this come before Judge 
Letts on Monday? 

Mr. Ratner: Not this motion, Your Honor. This is 
an emergency motion to intervene in this particular hear- 
ing. 

The Court: I will deny your motion now. We will see 
what Judge Letts does on Monday. 

Mr. Ratner: Will Your Honor enter an order to that 
effect? 

The Court: It is in the record. You give me the order 
and I will enter it. 

Mr. Ratner: Thank you, Your Honor. 

The Court: Now, gentlemen, it seems to me that 
everyone has spoken. Mr. Haggerty has taken upon himself 
the burden of rebuttal. I have a great deal of sympathy 
with Mr. Haggerty in attempting to do it right now, and I 
am not going to ask him to do it until tomorrow morning, 
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if he is then physically able to assume his duties and do his 
best. 


Court will now adjourn until tomorrow morning at 10:00 
o’clock. The Marshal will see that there is no disturbance 
in the court room. 


(Thereupon, at 3:40 P.M. the trial of the above-entitled 
matter was respited to April 29, 1960, at 10:00 A.M.) 
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185 Proceedings 
The Court: Gentlemen, before proceeding further, 
there seems to have been a misunderstanding. The ruling by 
the Court yesterday was with respect to intervention. Now, 
Mr. Ratner presented me with an order this morning that 
is not in accord with what the Court said. In order that 
the entire matter may be clarified and thoroughly under- 
stood by Mr. Ratner, the Court desires to tell you, sir, that 
his order yesterday was that, your petition to intervene 
was denied until Judge Letts, who has that motion before 
him and it is to be heard Monday, has ruled. Therefore 
and unless and until Judge Letts grants your motion, you 
have no standing here. 
You may proceed, Mr. Haggerty. 
Argument by Mr. Haggerty 
Mr. Haggerty: May it please the Court, I listened with 
attention to eloquent—at times, impassioned plea—by my 
learned brother and I was strongly impressed that my 
brethren on the opposition missed the significant thrust 
of the argument initially made by Mr. Kossman. 
Motions have been filed under oath and answers have 
been made. Mr. Kossman’s argument was directed to Your 
Honor for the purpose of Your Honor’s ruling on a ques- 
tion that oral testimony be taken and a hearing had on our 
application for a temporary injunction. 
I believe in the answers of both of my esteemed 
186 brothers, they omitted that in reply and in rebuttal. 
I was rather impressed, further, that we are not at 
this time arguing the merits of the entire case. Naturally, 
in argument as long as was entertained by Your Honor 
yesterday, the merits did creep into the case. These facts 
are inescapable—that a motion was filed and sworn to, a 
motion in the nature of an application for temporary and 
permanent injunction. 
We are now concerned only with the temporary injunc- 
tion, of course. The Answer that was filed in behalf of 
the Board of Monitors was an unsworn pleading. 
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It is true that my brother Miller, in his argument, con- 
sumed a large portion of his allotted time in responding 
from his own knowledge as to the Answer. However, we, 
as yet, have not before Your Honor, nor is there filed in 
this Court a sworn denial of the allegations and averments 
contained in the original pleading. 

It impresses me that in this particular situation, the 
monitors would welcome a hearing orally if granted by 
Your Honor, on the issue of the temporary injunction. At 
the conclusion of those arguments, I am impressed that, 
if Your Honor should order a hearing, the hearing would 
not consume any considerable length of time and it may 
dispose of a matter that could take, well, at least a pro- 

longed duration of time—the trial on the merits of 
187 the issues or the merits raised in this case. In 

requesting Your Honor to grant us the privilege, and 
it is a matter of Your Honor’s judicial discretion, in asking 
for that privilege of having a hearing as to whether or not 
a temporary injunction should be issued by Your Honor, 
we do not ask a postponement of time of any duration. 

As I have stated, it would take but several days at the 
most to complete the hearing and then Your Honor would 
be in a positive position to make a determination which 
would mean, if we are wrong, the trial would proceed, if 
we are right, it would terminate until a hearing on the 
permanent injunction which would be in the nature of a 
trial, itself. 

So, I say to Your Honor, as far as rebuttal, Your Honor 
has listened patiently to my brethren at the bar and at- 
tentively to their arguments and both sides have placed 
their position before Your Honor actually in rebuttal, and 
I am confined to that. 

The Court: That was at your own request. 


Mr. Haggerty: That is right, Your Honor. There is 
little for me to rebut at this time. Your Honor has the 
entire picture before him and we respectfully request that 
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Your Honor grant our motion and permit us to have a 
hearing on the question of the temporary injunction. 
188 I thank you. 
The Court: The Court—has everybody finished? 
Mr. Previant: Might I be heard briefly, Your Honor? 
The Court: You may. 


ARGUMENT OF MR. PREVIANT 


Mr. Previant: A lawyer is, of course, tempted to answer 
all of the details and charges made. 

The Court: That is characteristic of the profession. 

Mr. Previant: I think it is, Your Honor, but I do not 
intend to try to avail myself of that or ask the Court’s in- 
dulgence in that regard. 

However, I think there were three points made during 
the course of Mr. Miller’s and Mr. Schmidt’s presentation 
which should be clarified because they are rather crucial 
to the entire issue before the Court. 

No. 1, Mr. Miller either does not understand our position 
or continues to take a position that we can merely ignore 
the procedures which have been established by the Court 
of Appeals in this kind of matter, because I understood 
Mr. Miller’s argument to indicate he was defending a posi- 
tion which we had never raised. He was saying that there 

was no need for a recommendation in all cases and 
189 he read from the Court of Appeals decision which 

confirms just that precise point, that there is no need 
for a recommendation in all cases. 

It would depend, of course, upon the nature of the case. 
However, what Mr. Miller did not answer—and I think, 
probably because it cannot be answered—and again he- 
cause it is most graphically demonstrated in the Board of 
Monitor’s Brief, is that we say that steps 3 and 4 are the 
steps which the Monitors seek to shortcut here. Step 3 
being a full hearing and determination by the Court that 
corrective action is necessary to fulfill substantive obliga- 
tions and an order by the Court directing the Appellants 
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to take necessary action followed by their Step 4, and for 
- the convenience of the Court I will not read from the Court 
of Appeals position because it is precisely the same. 

Upon the failure of the Appellants to take the steps 
directed by the Court after this hearing, an order to show 
cause may issue as to why they should not be held in con- 
tempt—not a word of immediate and direct action discipli- 
nary in nature until that final step has been taken. 

Now, if Mr. Miller wants to delete from his prayer the 
relief that Mr. Hoffa be forthwith removed upon a finding 

that there was a violation and that there be some 
190 disciplinary action taken in addition to removing 

him from membership, then the case would be here 
in quite a different posture, not that that would cure these 
other matters which we have talked about, but as long as 
that prayer is there, and as long as Mr. Miller himself ex- 
pressed his opinion yesterday that, in the event the Board 
of Monitors demonstrate to the satisfaction of this Court 
there is a substantive obligation, this Court does have the 
authority. Then what the Board of Monitors is asking this 
Court to do is to blind its eyes to the procedures, the highly 
protective procedures which the Court of Appeals has laid 
down for the administration of the Consent Decree in this 
case. It seems to me that again in the posture which this case 
is, until the Board of Monitors are willing to follow the 
steps that they, themselves have said were necessary, there 
is not anything that can come before the Court. 

Now, both Mr. Miller and Mr. Schmidt raised a point 
which I did not discuss in argument and that was the ques- 
tion of the significance of the word “Provisional” as it 
appears in the consent order. Both Mr. Miller and Mr. 
Schmidt say that this means conditional, not provisional 
and Mr. Miller, I believe it was, quoted from Webster’s 
dictionary. 

This is not the first time, Your Honor, that the 
191 question of what “provisional” means was raised in 
this case. We argued it rather extensively to the 
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Court of Appeals. With the Court’s indulgence, I would 
like to read briefly from our brief there because I think I 
can save time by reading it because it is stated most suc- 
cinctly in that manner. We stated—and it is significant, 
because we will then see what the Court of Appeals did in 
connection with the word “provisional” quite different from 
what Judge Lett’s conception of the word “provisionally” 
meant. But the draftsmen of the decree in using the word 
“provisionally” must be presumed to have chosen it with 
as great care as they chose the word “recommend.” You 
will remember that the issue initially before the Court of 
Appeals until the Board of Monitors changed its position 
was, whether recommend was identical to order. 


“Provisional” is not an infrequently used word in legal 
circles. Lawyers understand it to mean “temporary, pre- 
liminary, tentative, taken or done by way of precaution 
or ad interim.” 


We cited Black’s law dictionary and a U. S. Supreme 


Court case. Mr. Schmidt and the District Court chose to 
read “provisional” as “conditional.” 


Lawyers understand the word “conditional” to mean that 
which is dependent upon or granted subject to a condition. 
The obvious obstacle to such a reading is that, if the 
192 tenure of the officers was intended to be dependent 
upon some condition, the decree would have stated 
the condition. It would have been very simple, for example, 
to say that the officers should be removed if they fail to 
cooperate with the monitors, if that were what the parties 
intended. The very absence of such condition demonstrates 
the parties did not so intend. It is inconceivable that the 
draftsmen of so detailed and specific a decree could have 
intended that many months after the passage of authority 
from the old officers and General Executive Board, to the 
new, the new board and officers should be removable by the 
Court and yet not have made any provision whatsoever 
concerning succession or replacement. 
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It is interesting to know that the monitors and their op- 
position to the appellants’ motion to stay filed here March 
16, 1959—although they still assert that the officers and 
the General Executive Board were only conditionally 
seated—no longer suggest that they are removable. In 
giving the Appellant’s provisional tenure in office, the 
draftsmen of the decree gave a status analogous to that of 
the provisional government understood to be one, and we 
quote—“now temporarily established in anticipation of, 
and to exist and continue until another more regular and 

more permanent shall be organized and instituted 
193 in its stead” and it refers to Black’s Law Dictionary 

and to a very early case, Chambers vs. Fisk, 22 Texas 
504535—I suppose during the time that the Great Republic 
of Texas was going through its throes of becoming a mem- 
ber of the United States. It was anticipated that an admin- 
istration—this is no longer the quote, Your Honor—it was 
anticipated that an administration to serve for a full five- 
year constitutional term would be established by Conven- 
tion soon to be held and, as we have shown, there was every 
reason for the parties to believe that the desire to be rid 
of the monitorship would impel the General Executive 
Board to call into convention as soon as permissible under 
the decree, but there is not a single word in the decree to 
suggest that the officers’ tenure was dependent upon a con- 
dition or terminable by any other means than the election 
and installation of new officers in tehir stead through the 
process of a new convention, any more than a provisional 
government is terminable by anything more than the instal- 
lation of a new government. 

Even if the Appellants were to violate the consent decree, 
there is no provision for rescission and reinstatement of 
the status quo end. 

The Court, under its contempt powers, could insure en- 

forcement, as the Court of Appeals has demonstrated 
194 in its decision. 
There is nothing inconsistent between the de jure 
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officers holding provisionally. The provision again is the 
new convention which could have been called, either by the 
General Executive Board after one year or by the Board 
of Monitors after one year under the decree. That was the 
only provisional part of the decree. That was the only 
limitation placed upon de jure officers and they were de 
jure officers. All of them were elected. Only two of them, 
incidentally, Your Honor, had opposition at the Convention, 
but all of them were elected. All of them on January 23, 
when there was no decree of any court inhibiting them from 
doing so, were dully sworn as officers and then on January 
30th, this decree was signed. 


Now, there is a fine distinction between being put in office 
provisionally or subsequently agreeing to hold office pro- 
visionally, and I think that distinction is demonstrated by 
the very language of the Court of Appeals. The lower 
court in a number of places in its decision—Judge Letts in 
the decision which we appealed from, stated by the consent 
order the individual defendants were permitted to pro- 
visionally assume the duties of the Office for which they had 
been elected but the Court of Appeals said “It is important 
to remember that Defendant Hoffa and other general offi- 
cers of the Teamsters have been held in office”—not put in 

office—had been held in office under the decree— 
195 “though this has been provisional,” and they go on 
to say that will continue until a new election of de 
jure officers of a non-provisional character, can be held. 


Now, this is an eloquent—an eloquent rejection of any 
theory that could be advanced here that these officers were 
put into office provisionally or that they hold office condi- 
tionally. It is inconceivable. 

The Court: Were they permitted to hold the offices to 
which they had been elected, is that it? 

Mr. Previant: What happened, Your Honor, the limita- 
tion on tenure. That is the only significance of the word 
“provisional” and that limitation on tenure which, under 
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ordinary circumstances under the Constitution, would be 
five years. The provision is that there could be a conven- 
tion after one year and that is the only provisional nature 
of the tenure. I say it is inconceivable that as skilled an 
advocate as Mr. Schmidt and his associates, Mr. Blumfeld 
and Mr. Dodd—as skilled draftsmen as those gentlemen 
were, all of the time they put into this decree, would have 
used the word “provisionally” as having a distinct and 
separate meaning in the law when they meant “condition- 
ally” which, too, has a separate and distinct meaning in 
the law. 
Finally, I would comment only very briefly on Mr. 
196 Schmidt’s most amazing statement that this decree 
supersedes the constitution of the International 
Union. He makes what I. thought was a rather naive and 
unsophisticated argument that, since there are contained 
in the decree which are not contained in the Constitution, 
this must of necessity, demonstrate that the decree super- 
sedes the Constitution. This, of course, is not true, it is 
not logical, because the decree may impose some obligation 
upon the officers who accepted the decree. As long as they 
are not inconsistent with the constitution, there is not a 
word in this decree which imposes any duties or obligations 
which are inconsistent with or contrary to the obligations 
of these officers under the constitution. 

It spells out in some instances in more detail and the real 
significance of the decree was the fact that you could have 
an election within one year if either party decided that it 
was necessary to dispel what they think might have been 
some unfortunate continuing effect of what was on one side 
alleged to be a rigged convention, and on the other side 
denied. In that regard, I would call to the Court’s attention 
that the consent decree, itself in, I would say more than 
half a dozen places, squarely rests upon the constitution, 
itself. 

In paragraph 1, it says the amended constitution shall 
provisionally go into effect, of course. 
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In paragraph 3, “the Board of Monitors in order 
to insure of the enforcement and protection of all 
rights of the individual members and subordinate bodies of 
the International Brotherhood as guaranteed by the provi- 
sions of the International Union,” and then in particular the 
various things that are guaranteed by the Constitution, 
and at the end of that they may make recommendations 
upon review of appeals taken pursuant to the provisions 
of the International Constitution not pursuant to any out- 
side arrangement that has been made or devised but only 
pursuant to requirements of the International Constitution. 
In paragraph 4 the Board of Monitors should draft a 
model code of local union bylaws not inconsistent with 
the International Constitution. 


In paragraph 8, “In all events such new convention and 
election of officers must be called and held within the time 
specified by the provisions of the Constitution.” 


In paragraph 9, “the call for a new convention and elec- 


tion of officers shall be issued in accordance with the Inter- 
national Constitution. 

In paragraph 9-A, “Delegates to such convention shall 
be elected in strict and literal compliance with the Inter- 

national Constitution” and in paragraph 11 “The 
198 Board of Monitors should make report at least 

semi-annually and at the conclusion of its services, 
may make recommendations after consultation with the 
General Executive Board for amendments to the Interna- 
tional Constitution for proposal at the next International 
Convention.” 

This entire document, if the Court please—and the con- 
tinual references by the Court of Appeals to the fact that 
we do have here a constitution, certainly belies any effort 
at this late date to say that the Constitution can be ignored 
and that the decree of the Court entered into by agreement, 
supersedes that constitution. 


Thank you for your patience. 
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The Court: Do you wish to be heard? 


Mr. Miller: In response to Mr. Previant’s argument that 
these officers of the International Union are actual de jure 
officers—as Mr. Previant stated, there was an election, but 
there also was an injunction prohibiting the persons elected 
at the convention from taking office. A trial was held. The 
trial was terminated by the entry of the consent decree, 
and I think this language is very important, and the consent 
decree specifically states: 


“The preliminary injunction be, and the same is hereby 
dissolved”—This was the one directed as the result of the 
convention at which these gentlemen were elected 

199 officers. Then the consent decree goes on and says: 


“The Constitution adopted at the convention shall 
go into effect provisionally in accordance with the fol- 
lowing paragraphs in the decree. And the officers of 
the International elected at the convention shall forth- 
with take office provisionally in accordance with the 


following paragraphs of this decree.” 


The Court of Appeals—and I quoted the language vester- 
day, at page 10—Mr. Previant just went through part of 
it; the balance of that paragraph states— 


“This concession to the defendants, i.e., letting them take 
office provisionally, was counterbalanced in the consent de- 
cree by their acceptance of obligations to bring about a 
situation in which new elections of a de jure non-provisional 
character could be held.” 


That is so clear, if the Court please. Now, in referring 
to Mr. Haggerty’s statement concerning the fact that no 
mention has been made concerning the allegations in the 
motion, or perhaps the motion was under oath, I did not 
mean to leave that out. If I did, I apologize. But, if the 
Court please, it is not a bothersome matter to me for two 
reasons: 


In the first place, that motion, as the Court I am 
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200 sure is well aware, approximately 20 points—con- 
tains a series of legal conclusions, of factual con- 
clusions. 

I cite as one example the statement in the motion to the 
effect that the officers are de jure officers. Well, if the 
Court please, there is a good legal argument, conclusive 
legal argument, that that is not the case. 

And secondly, if the Court please, I would like to read 
from the case of Schlosser v. Commonwealth Edison Com- 
pany, 250 F.2 478. It is a case where the plaintiffi— 


The Court: What circuit? 


Mr. Miller: The 7th Circuit, Your Honor. 

—the Plaintiff’s main grievance appears to be that the 
District Court erred in its refusal to hear testimony in 
support of his motion for a temporary injunction, and in 
its failure to make findings of fact in conformity with Rule 
52 (a) of the Federal Rules of Civil Procedure. 


No cases need be cited for the proposition that ordinarily 
parties are entitled on a motion for preliminary injunction, 
to offer testimony in support of their respective position. 
That is good law, unquestionably. This ordinary rule, 
however, is without application here, because the Court, 
in its memorandum, above quoted, concluded as a matter 

of law that plaintiff’s allegations, even if proven, 
201 were insufficient to warrant the issuance of an in- 
junction. With this conclusion, we agree. 

Now, if the Court please, there have been many issues, 
many legal arguments raised before the Court in the last 
two days, but I submit that there is nothing in that motion 
which would justify the extraordinary relief which the 
defendants are requesting. Indeed, if this type of relief 
were available to the ordinary litigant, every case in this 
Court coming on for trial could be made the subject of a 
motion for a temporary or permanent injunction, a pre- 
liminary hearing would have to be held, perhaps the per- 
manent injunction would issue, the case would go up to the 
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Court of Appeals, it would come back again, and we would 
have piecemeal appellate proceedings which would in effect 
stagnate the actions of the District Court. 

I submit, if the Court please, the motion should be 
denied. 

The Court: Well, gentlemen, the Court has given constant 
and grave consideration to everything that has been stated 
before the Court by very able counsel. 

The Court has also given consideration to all of the 
papers on file that are pertinent to this case. 

It is the decision of the Court with respect to this motion 
that the Monitors acted—clearly acted—within the scope of 
their authority. 

The Court has listened with great attention to 
202 contentions by counsel for the movants here, but in 
view of all the circumstances, must reject it. 

Therefore, the motion for temporary and permanent in- 
junction for vacating the order setting the date of hearing 
on interim report is denied in all respects, and the matter 
will be set for hearing on Tuesday, May 3rd. 

And, with respect to the setting of the case to be heard 
on its merits, the Court desires to state that yesterday it 
received a telegram from one Jacques, J-a-c-q-u-e-s, 
Jacques M. Schiffer, in which he requests that a delay of 
this matter, that it be postponed until June 15, for the 
reason that he is in trial at the County Court in the County 
of Nassau and does not expect the trial to terminate be- 
fore the second or third week in May and then desires three 
to four weeks preparation for the trial before this Court. 

It seems to the Court that Mr. Jacques M. Schiffer must 
have known full well that this case had been set for trial 
on the 27th day of April. 

And, with respect to the men whom he represents and 
the particular issue here does seem to me to be of not very 
much importance. This appears to be a controversy be- 
tween the Monitors and James Hoffa. 
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Therefore, his request is denied. 


Court will now recess until return of Court. 


203 The Deputy Marshall: This Honorable Court now 
stands recessed until the return of Court. 
(Whereupon, at 10:50 o’clock a.m., April 29, 1960, 

the proceedings in Civil Action No. 2361-57, Cunning- 


ham et al. v. English, et al., were adjourned until 
Tuesday, May 3, 1960.) 


CERTIFICATE OF OFFICIAL COURT REPORTER 


The undersigned certifies that the foregoing consti- 
tutes the official transcript of the proceedings in Civil 
Action No. 2361-57 before Judge Joseph R. Jackson 
on Friday, April 29, 1960. 


/s/ Jack Maher 
Jack Maher 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHam, et al., 
Plaintiffs, 


v- Civil Action No. 2361-57 


Joun F. Encuisn, et al., 
Defendants. 


ORDER 


Upon consideration of the motion filed by the defendant 
James R. Hoffa on March 29, 1960 to enjoin temporarily 
and permanently the scheduled hearing on an Interim Re- 
port to the Court by the Board of Monitors, the statement 
in support thereof filed by the other defendants on March 
31, 1960, the Board of Monitors’ opposition to said motion, 
and the arguments by counsel for all parties on April 28 
and 29, 1960, and, it appearing to the Court that the Board 
of Monitors has complied in all respects with the procedure 
prescribed by the Court of Appeals for reporting to the 
District Court the defendants’ compliance with their obli- 
gations under the Consent Decree, and, it further appearing 
that the defendants have prematurely raised issues as to 
certain facts which, if entitled to consideration, should be 
raised at the hearing on the Interim Report, and, if further 
appearing that neither the defendant James R. Hoffa nor 
the other defendants will suffer irreparable injury as a 
result of the hearing to be held on the Interim Report, it 
is by the Court this 29 day of April, 1960. 


ORDERED that the motion of defendant James R. Hoffa 
be and the same is hereby denied in all respects and the 
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hearing on the Interim Report is hereby set for May 3, 1960. 


District Judge 


James Haggerty, Esq. 


Attorney for Defendant Hoffa 


Edward Bennett Williams, Esq. 
Attorney for Defendants other than Hoffa 


Herbert J. Miller, Esq. 
Attorney for the Board of Monitors 


Godfrey P. Schmidt, Esq. 
Attorney for the Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jounx CunnincHam, et al., 
Plaintiffs, 


si Civil Action No. 2361-57 


Jounx F. Enouisx, et al., 
Defendants. 


NOTICE OF APPEAL 


Notice is hereby given this 30 day of April, 1960, that 
the defendants appeal from the order of this Court dated 
April 29, 1960, denying the defendants’ motion for a pre- 
liminary injunction and an order vacating the trial setting. 


/s/ H. Clifford Allder 


H. Clifford Allder 

401 Third Street, N. W. 
Washington, D. C. 

Counsel for Defendant Hoffa 


/s/ Raymond W. Bergan 

Raymond W. Bergan 

1000 Hill Building 

Washington, D. C. 

Counsel for Defendants other than Hoffa 


The Clerk will please direct copies of the foregoing 
Notice to Godfrey P. Schmidt, 12 East 41st Street, New 
York 17, New York; Herbert J. Miller, World Center Build- 
ing, Washington, D. C.; J. Benjamin Simmons, 1010 Ver- 
mont Avenue, N. W., Washington, D. C.; and Martin F. 
O'Donoghue, 831 Tower Building, Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHaM, et al., 


Plaintiffs, 
v. Civil Action No. 2361-57 


Jounx F. Eneuisx, et al., 
Defendants. 


MOTION THAT VERIFIED STATEMENT FILED HEREIN 
PURSUANT TO ORDER OF DECEMBER 7, 1959 
BE SEALED 


Come now the defendants and move this Court for an 
order requiring that the verified statement filed herein by 
the defendant Hoffa pursuant to this Court’s order of Dec- 
ember 7, 1959 be sealed, and opened and distributed to the 
appropriate parties only by order of this Court. Defend- 
ants further move that, in the event the United States Court 
of Appeals for the District of Columbia Circuit, in English, 
et al. v. Cunningham, et al., No. 15, 467, rales that this 
Court’s order of December 7, 1959 was improperly entered, 
the statement in question be returned to the defendants 
unopened. As grounds for this motion, all as more particu- 
larly set forth in the attached Memorandum of Points and 
Authorities, defendants submit that the authority of the 
Monitors to require, and this Court to order, such a sworn 
statement is most questionable and, in view of a federal 
grand jury in this district which is currently investigating 
virtually the same matter, none of the defendants ought to 
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be required to make sworn statements until the authority 
to compel such actions is clearly and definitively set forth. 


/s/ Edward Bennett Williams 
Edward Bennett Williams 


/s/ Raymond W. Bergan 
Raymond W. Bergan 
1000 Hill Building 
Washington 6, D. C. 
Counsel for Defendants 


CERTIFICATE OF SERVICE 


A copy of the foregoing Motion together with the Memor- 
andum of Points and Authorities in support thereof has 
been mailed, first class postage prepaid, this 28th day of 
December, 1959, to Godfrey P. Schmidt, Esquire, 12 East 
41st Street, New York 17, New York, J. Benjamin Simmons, 
Esquire, 1010 Vermont Avenue, N. W., Washington 5, D. C., 
and Martin F. O’Donoghue, Esquire, Chairman, Board of 
Monitors, 831 Tower Building, Washington 5, D. C. 


/s/ Raymond W. Bergan 
Raymond W. Bergan 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHam, e¢ al., 
Plaintiffs, 


Vv. Civil Action No. 2361-57 


Joun F. Eneuisn, et al., 
Defendants. 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANTS’ MOTION TO SEAL 
VERIFIED STATEMENT 


On December 7, 1959, this Court entered an order grant- 
ing the request of the Board of Monitors that they receive 
subpoena power and other discovery process of the Federal 
Rules of Civil Procedure to investigate alleged violations 
of the Consent Order arising from the deposit of various 


sums of money from Truck Drivers Local No. 299 in three 
different banks in Orlando, Florida, Indianapolis, Indiana 
and New York City. The order further provided that 
“the defendant James R. Hoffa account fully regarding 
each of the above transactions set forth in the Board 
of Monitors’ Interim Report within twenty days from 
the date of this order by filing verified written state- 
ments admitting or denying the truth of the allegations 
contained in the above-mentioned Interim Report, and 
fully explaining each transaction. .. .” 
This proviso was inserted in the order over defendants’ 
objections that the allegations were of such a “shot gun” 
nature that they did not properly admit of simple answers 
and that, since discovery process had been granted to the 
Board of Monitors, the more orderly way to proceed would 
be for the Board of Monitors to submit written interroga- 
tories to which sworn answers could then be filed. 


Being of the opinion that the grant of subpoena power 
to the Board of Monitors and the consequent, if tacit, 
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approval of their plenary investigative function constituted 
a serious modification of their functions under the Consent 
Order, see English v. Cunningham,—U. S. App. D. C.—, —, 
269 F.2d 517, 537 (1959), the defendants filed an immediate 
Notice of Appeal and sought an order from the United 
States Court of Appeals for the District of Columbia Cir- 
cuit staying all proceedings under the order during the 
pending of the appeal. English, et al. v. Cunningham, et al., 
No. 15,467. The Court of Appeals has yet to act on defend- 
ants’ application for a stay. 


Meanwhile, on December 7, 1959, the same day on which 
this Court authorized the Board of Monitors to utilize civil 
discovery proceedings, the United States Department of 
Justice authorized the presentation of identical matters, 
Le., the circumstances of the Sun Valley transaction, to a 
federal grand jury presently sitting in this district. On the 
following day, Chief Judge Pine of this Court, in Misc. 
30-59, quashed several subpoenas issued by the grand jury 
and directed at the production of documents related to the 
Sun Valley transaction. His action, essentially, was based 
on the breadth of the subpoenas which, to be effective, he 
ruled, must now be tailored to more reasonable proportions. 
The action of the Justice Department in instituting the 
proceedings, however, remains unchanged and the grand 
jury is still in session. 


The basic unfairness in requiring anyone to respond to 
any civil discovery proceedings, at the same time as a 
federal grand jury in the same district is investigating their 
every move in the same area with a view toward possible 
criminal indictment, need not be elaborated. See United 
States v. Proctor & Gamble Co., 356 U. S. 677 (1958). The 
obvious possibility, and clear likelihood, of cooperation in 
this regard between the Board of Monitors, on the civil side, 
and the Department of Justice, in the criminal arena, 
creates an intolerable situation from a due process point of 
view. 
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Defendants, therefore, are asking this Court to exercise 
authority analagous to that contained in Rules 30 (b) and 
31 (d), F.R.Civ.P., to protect one of the parties. Under the 
circumstances as outlined herein, ie., the existence of a 
grand jury investigating the same matters, and particularly 
where the obligation of the defendant Hoffa to make such 
a sworn statement is now on direct appeal, this Court 
should properly exercise its protective power and seal the 
answers attached hereto from all prying eyes until such 
time as the necessity for filing such a statement is finally 
established. The Court, under the circumstances, should 
not needlessly permit publication of any sworn statement 
in this area and, if this Court’s order of December 7, 1959, 
is ultimately reversed, should return the statement to the 
defendants unopened. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun Cunnineuam, et al., 
Plaintiffs, 


Ve Civil Action No. 2361-57 


Joun F. Eneuisx, et al., 
Defendants. 


OPPOSITION OF THE BOARD OF MONITORS 
TO DEFENDANTS’ MOTION TO SEAL THE 
VERIFIED STATEMENT OF JAMES RB. HOFFA 
The Board of Monitors hereby opposes the Motion by 
defendants that the verified statement of James R. Hoffa 
be sealed and as grounds therefor states as follows: 
1. The statement sought to be sealed has been a matter 
of public record since the date of its filing, December 28, 


1959, and defendants, by failing to obtain a prior order 
that the statement be sealed, have waived any right which 
they had to have the verified statement sealed. 

2. No facts are alleged which demonstrate either that 
this Court should excerise its power to seal the verified 
statement or that defendant Hoffa will be prejudiced in 
the event the statement is not sealed as requested. 


WHEREFORE the Board of Monitors request that the 
Motion should be denied and that the Board have such 
other relief as may be just and equitable in the premises. 


Respectfully submitted, 


/s/ Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 
800 World Center Bldg., 
Washington 6, D. C. 
Attorneys for the Board 
of Monitors. 
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CERTIFICATE OF SERVICE 


A copy of the foregoing Opposition of the Board of Moni- 
tors to Defendants’ Motion to Seal the Verified Statement 
of James R. Hoffa has been mailed, first class United States 
postage prepaid, this 11th day of January, 1960, to Godfrey 
P. Schmidt, Esquire, 12 East 41st Street, New York 17, 
New York; J. Benjamin Simmons, Esquire, 1010 Vermont 
Avenue, N. W., Washington 5, D. C. and Edward Bennett 
Williams, Esquire, 1000 Hill Building, Washington 6, D. C. 


/s/ Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jonny CunsrxcHam, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Enousx, et al., 
Defendants. 


MOTION TO ENLARGE TIME FOR TAKING OF 
DEPOSITIONS 


Comes now the defendant, James R. Hoffa, by his at- 
torney, James E. Haggerty, and respectfully moves this 
court as follows: 


1. To enlarge the time now set for the taking of the 
deposition of M. J. Moss, 332 East Pine Street, 
Orlando, Florida, which is set for February 1, 1960. 

. To enlarge the time for the taking of the deposition 
of Mr. O. P. Hewitt, which is now set for February 
1, 1960. 

. To enlarge the time for the taking of the deposition 
of C. Ernest Willard, which is now set for February 

2, 1960 in Orlando, Florida. 


The grounds for the request for enlargement of time are 
as follows: 


1. The defendant’s attorney, who has just this day 
entered his appearance in this cause, received notice 
of the taking of the deposition of Messrs. Moss and 
Willard on Tuesday, January 26, 1960 via U. S 
mail. 

. He has never formally received the notice of the 
taking of a deposition of Mr. Hewitt. He learned 
of this on January 28, 1960. 

. This attorney has just been retained to appear in 
this cause. 

. The existing attorneys of record have notified the 
defendant that because of a possible conflict of in- 
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terest, they desire to withdraw from representation 
of the defendant, James R. Hoffa, with respect to 
the subject matter of the Interim Report. 

. The subject matters of the depositions involve a 
highly intricate real estate transaction. The de- 
fendant Hoffa’s present attorney has not had an 
opportunity to familiarize himself with the record 
in the cause, so that he may intelligently examine 
the prospective witnesses. 


POINTS IN AUTHORITIES IN SUPPORT OF MOTION 


The Federal Rules of Civil Procedure, Rule 30(a) pro- 
vides that depositions may be taken upon oral examination 
after reasonable notice. 


Under the circumstances of this case the defendant’s at- 
torney respectfully submits that the notice received by mail 
on Tuesday, January 26, and the informal notification 
which came to him on January 28, 1960, do not constitute 
reasonable notice within the meaning of the rule. 


NOTICE 


Because of the lack of time available to fill the requisite 
notice under the Civil Rules of the United States District 
Court for the District of Columbia, the defendant’s attorney 
advised the office of the attorney for the Monitors that he 
would bring this motion before the Honorable F. Dickinson 
Letts in the United States District Court at 10:00 A.M., 
January 29, 1960. 


CERTIFICATE OF SERVICE 


Copy of the foregoing motion was served upon J. 
Benjamin Simmons, Esq., by leaving a copy at his office, 
1010 Vermont Ave., N. W., Washington 5, D. C.; and by 
leaving a copy at the office of Herbert J. Miller, 800 World 
Center Building, Washington 6, D. C.; and mailing a copy, 
postage prepaid, to Godfrey P. Schmidt, Esq., 12 East 41st 
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Street, New York City, N. Y., this 28th day of January, 
1960. 


James E. Haggerty 
c/o H. Clifford Allder 
401 3rd Street, N. W. 
Washington, D. C. 


/s/ Granted: 
F. Dickinson Letts, 
January 29, 1960 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHam, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joan F. Encuisn, e¢ al., 
Defendants. 


NOTICE OF HEARING ON MOTION OF DEFENDANT 
JAMES R. HOFFA FOR LEAVE TO TAKE DEPOSITIONS 


To: Martin F. O'Donoghue, Esq., Chairman, Board of 
Monitors, 831 Tower Building, Washington 5, D. C. 
J. Benjamin Simmons, Esq., 1010 Vermont Avenue 
N. W., Washington 5, D. C. Herbert J. Miller, Jr., 
Esq., of Kirkland, Ellis, Hodson, Chaffetz and Mas- 
ters, 800 World Center Building, 16th and K Streets, 
N. W., Washington 6, D. C., attorneys for the Board 
of Monitors Godrey P. Schmidt, Esq., Counsel for 
Plaintiffs (except Cunningham) 12 East 41st Street, 
New York, N. Y. and John Cunningham, Woodner 
Hotel, Washington, D. C. 


Please take notice that a Motion filed herein by James R. 
Hoffa, one of the Defendants in the above entitled cause, 
for an Order granting leave to take the depositions of the 
persons named and described in the within Motion and of 
which the within is a true copy, will be brought on for hear- 
ing and argument before the Honorable F. Dickinson Letts, 
Judge of the United States District Court for the District 
of Columbia at his courtroom in the United States Court- 
house, Washington, D. C. on Thursday, the 11th day of 
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February, 1960, at the opening of said Court on said day 
or as soon thereafter as counsel can be heard. 


James E. Haggerty 

JAMES E. HAGGERTY 
Attorney for Defendant and 
Petitioner James R. Hoffa 


and 
H. CLIFFORD ALLDER 
Of Counsel 


Dated at Detroit, Mich. 
February 2, 1960 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun Cunxxincuaq, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Eneuisx, e¢ al., 
Defendants. 


MOTION FOR ORDER GRANTING LEAVE 
TO TAKE DEPOSITIONS 

NOW COMES James R. Hoffa one of the Defendants 
herein, by James E. Haggerty, his attorney, and moves the 
Court as follows: 

1) For an order pursuant to Rule 26 of the Federal Rules 
of Civil Procedure granting said Defendant leave to take 
the oral depositions of the persons whose names, descrip- 
tions, business addresses or residence addresses are, to wit: 


Irving I. Boigon Attorney for Henry Lower 
3080 Penobscot Building and Sun Valley, Inc. 
Detroit, Michigan 

Nat Wells Former member of the 

Dallas, Texas Board of Monitors 

Martin O’Donohue Present Chairman of the 

Residence believed to be Board of Monitors 

Washington, D. C. 

Offices at Washington, D. C. 

W. D. Wilson Present or former cashier of 
the Florida National Bank 
at Orlando, Florida 

Robert Kennedy Former General Counsel for 

Resident of the State of the U. S. Senate Select Com- 

Virginia : mittee on Improper Activi- 

Offices in Washington, D.C. ties of Labor and Manage- 


ment 


220 


Carmine Bellino 

Resident of the State of 
Maryland 

Office in Washington, D. C. 


Lawrence Smith 
Resident of New York City 
Offices in Washington, D. C. 


Judge Nathan Cayton 

Believed to be a resident of 
Washington, D. C. 

Offices in Washington, D. C. 


Godfrey Schmidt 

Resident of the State of 
New York 

Offices at 12 E. 41st Street 
New York, N. Y. 


John Cunningham 

Resident of State of 
New York 

Temporary resident of 
Washington, D. C. 


George Meany 

Place of residence uncertain 

Offices in Washington, D. C. 

Daniel Maher 

Resident of Washington, 
D. C. 


Offices in Washington, D. C. 


Walter Sheridan 

Believed to have residence 
in Washington, D. C. 

William Munday 

Believed to have residence 
in Washington, D. C. 


Former investigator for the 
U. S. Senate Select 
Committee, as aforesaid 


Present member of the 
Board of Monitors 


Former Chairman of the 
Board of Monitors 


Attorney for all the plain- 
tiffs in this cause, except 
Cunningham 

Also a former member of 
the Board of Monitors 

An original plaintiff and 
subsequent intervenor in the 
above cause 


President of AFL-CIO 


Present member of the 
Board of Monitors 


Investigator for the U. S. 
Senate Select Committee 
as aforesaid 


Present or former account- 
ant and investigator for 
U. S. Senate Select Com- 
mittee as aforesaid 


Jacob Brown 
Cincinnati, Ohio 
Patrick Kennedy 
118 Varniem, N. E. 
Washington, D. C. 


Thomas McDermott 
New York City 


John Cassidy 

Believed to be resident of 
Washington, D. C. 

Lawrence Cohen 

Believed to be resident of 
Washington, D. C. 

Raymond Handel 

Believed to be resident of 
Washington, D. C. 

Thomas C. Manning 

Believed to be a resident of 
New York or suburb 

Frank Kennedy 

Believed to be a resident of 
New York or suburb 

Andrew Boggia 

Believed to be a resident of 
New York or suburb 

George Becker 

Believed to be a resident of 
New York or suburb 

Joseph Molloy 

Believed to be a resident of 
New York or suburb 

John McManus 

Believed to be a resident of 
New York or suburb 
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Attorney 


Investigator for Board of 
Monitors 


Attorney—Associate of and 
consultant for Board of 
Monitors 


Employed by Board of 
Monitors 


Employed by Board of 
Monitors 


Employed by Board of 
Monitors 


Plaintiff in this Cause 


Plaintiff in this Cause 


Plaintiff in this Cause 


Plaintiff in this Cause 


Plaintiff in this Cause 


Plaintiff in this Cause 
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Harold Will Plaintiff in this Cause 
Believed to be a resident of 

New York or suburb 
Steve Milone Plaintiff in this Cause 
Believed to be a resident of 

New York or suburb 
John McGlynn Plaintiff in this Cause 
Believed to be a resident of 

New York or suburb 
Edward McFarland Plaintiff in this Cause 
Believed to be a resident of 

New York or suburb 
John Olsen Plaintiff in this Cause 
Believed to be a resident of 

New York or suburb 
Hobart Gale Plaintiff in this Cause 
Believed to be a resident of 
New York or suburb 


Thomas L. Hickey Former Vice President of 
Believed to be a resident of International Brotherhood 
New York or suburb of Teamsters, Chauffeurs, 
Warehousemen and 
Helpers 


2) That subject to the approval of the Court that the 
time and/or times for the taking of the oral depositions of 
the above named persons be mutually agreed upon by 
counsel for said Defendant and counsel for the Board of 
Monitors. 

3) That said Order further provide that counsel for 
Defendant. shall, as provided by the said Rules of Civil 
Procedure, serve notices of the time and place of the taking 
of such oral depositions and the name of the person before 
whom such depositions shall be taken, such person to be an 
officer authorized to administer oaths by the laws of the 
United States or of the place where the examination is heid. 
The oral depositions for which leave is herein sought are 
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to be used for the purposes of discovery or for use as evi- 
dence in said action or for both purposes. 

4) And that said Order further provide that the attend- 
ance of the above named parties may be compelled by the 
use of subpoena as provided in Rule 45 of the Federal 
Rules of Civil Procedure. 


This motion is based on the files and records of this Court 
in said cause and upon the affidavit of James E. Haggerty 
hereto attached. 


James E. Haggerty 


JAMES E. HAGGERTY 
Attorney for Defendant and 
Petitioner James R. Hoffa 
903 Dime Building 

Detroit 26, Michigan 
WoOodward 1-4880 


H. Clifford Allder 


H. CLIFFORD ALLDER 
Of Counsel 

401 Third Street, N. W. 
Washington, D. C. 


Dated at Detroit, Mich. 
February 2, 1960 
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STATE OF MICHIGAN 
SS 
COUNTY OF WAYNE 


JAMES E. HAGGERTY, being duly sworn, deposes and 
says that he has read the foregoing Petition by him sub- 
scribed and that said motion is made in good faith and that 
Deponent verily believes that the oral depositions of the 
aforesaid persons as sought by said Defendant are neces- 
sary for the purposes of discovery therein or for use as 
evidence in the above action or for both purposes and 
further that said oral depositions are necessary so that 
Deponent as attorney for said Defendant may properly 
prepare for any hearing and/or hearings upon the interim 
report filed herein by a majority of the Board of Monitors 
or upon any other report or reports said Board of Monitors 
may file herein. 


Further Deponent sayeth not. 


James E. Haggerty 
JAMES E. HAGGERTY 


Subscribed and sworn to before me, a 
Notary Public in and for said County this 
2nd day of February, 1960. 


Dorothy M. Butterfield 
Notary Public, Wayne County, Michigan 
My commision expires: 1-29-61 


(Seal) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHam, et al., 
Plaintiffs, 


Vv. Civil Action No. 2361-57 


Joun F. Encuisx, et al., 
Defendants. 


MEMORANDUM OF LAW IN SUPPORT OF MOTION 
FOR LEAVE TO TAKE DEPOSITIONS 


1) Federal Rules of Civil Procedure, Rule 26. Deposi- 
tions Pending Action: 


Text of Rule. 


(a) When Depositions May Be Taken. Any party may 
take the testimony of any person, including a party, by 
deposition upon oral examination or written interrogatories 
for the purpose of discovery or for use as evidence in the 
action or for both purposes. After commencement of the 
action the deposition may be taken without leave of court, 
except that leave, granted with or without notice, must be 
obtained if notice of the taking is served by the plaintiff 
within 20 days after commencement of the action. The at- 
tendance of witnesses may be compelled by the use of sub- 
poena as provided in Rule 45. Depositions shall be taken 
only in accordance with these rules. The deposition of a 
person confined in prision may be taken only by leave of 
court on such terms as the court prescribes. 


(d) Use of Depositions. At the trial or upon the hearing 
of a motion or an interlocutory proceeding, any part or all 
of a deposition, so far as admissible under the rules of evi- 
dence, may be used against any party who was present or 
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represented at the taking of the deposition or who had due 
notice thereof, in accordance with any one of the following 
provisions: 


(1) Any deposition may be used by any party for the 
purpose of contradicting or impeaching the testimony of 
deponent as a witness. 


(2) The deposition of a party or of any one who at the 
time of taking the deposition was an officer, director, or 
managing agent of a public or private corporation, partner- 
ship, or association which is a party may be used by an 
adverse party for any purpose. 


(3) The deposition of a witness, whether or not a party, 
may be used by any party for any purposes if the court 
finds: 1. that the witness is dead, or 2. that the witness is 
at a greater distance than 100 miles from the place of trial 
or hearing, or is out of the United States, unless it appears 
that the absence of the witness was procured by the party 
offering the deposition or 3. that the witness is unable to 
attend or testify because of age, sickness, infirmity, or im- 
prisonment or 4. that the party offering the deposition has 
been unable to procure the attendance of the witness by 
subpoena or 5. upon application and notice that such ex- 
ceptional circumstances exist as to make it desirable, in the 
interest of Justice and with due regard to the importance 
of presenting the testimony of witnesses orally in open 
court, to allow the deposition to be used. 


2) Federal Rules of Civil Procedure, Rule 45, Subpoena: 
Text of Rule. 


(a) For Attendance of Witnesses Form Issuance. Every 
subpoena shall be issued by the clerk under the seal of the 
court, shall state the name of the court and the title of the 
action, and shall command each person to whom it is di- 
rected to attend and give testimony at a time and place 
therein specified. The clerk shall issue a subpoena, or a 
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subpoena for the production of documentary evidence, 
signed and sealed but otherwise in blank, to a party re- 
questing it, who shall fill it in before service. 


CONCLUSION 


It is therefore contended that an Order should be entered 
herein as prayed for granting Defendant James R. Hoffa 
leave to take the depositions of the persons named in said 
motion and for the purposes therein set forth. 


JAMES E. HAGGERTY 


Attorney for Defendant and 
Petitioner James R. Hoffa 
903 Dime Building 

Detroit 26, Michigan 
WOodward 1-4880 


H. CLIFFORD ALLDER 


of Counsel 
401 Third Street, N.W. 
Washington, D.C. 


Dated at Detroit, Mich. 
February 2, 1960 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jonn CunnincHaM, et al., 
Plaintiffs, 


v- Civil Action No. 2361-57 


Joun F. Encuss, et al., 
Defendants. 


OPPOSITION OF BOARD OF MONITORS 
TO MOTION FOR LEAVE TO TAKE 
DEPOSITIONS 


The Board of Monitors hereby opposes the Motion for 
Order Granting Leave To Take Depositions of some 33 
witnesses and as grounds therefore states as follows: 


1. The motion for leave should be denied because Defend- 
ant Hoffa, as a party to this cause, has a right to take 
depositions without leave of court. Consequently, the relief 
sought is unnecessary and the Motion should be denied. 


Respecfully submitted, 


/s/ Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 


/s/ Raymond G. Larroca 
Raymond G. Larroca 
of 
Kirkland, Ellis, Hodson, Chaffetz 
& Masters, 
800 World Center Building, 
Washington 6, D.C., 
Attorneys for the Board of Monitors. 
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CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Opposition 
of Board of Monitors to Motion for Leave to take Deposi- 
tions were sent by United States mail, postage prepaid to 
Edward Bennett Williams, Esquire, 1000 Hill Building, 
Washington 6, D. C., J. Benjamin Simmons, Esquire, 1010 
Vermont Avenue, N. W., Washington 5, D. C., Godfrey P. 
Schmidt, Esquire, 12 East 41st Street, New York, New York 
and James Haggerty, Esquire, Suite 1919, Dime Building, 
Detroit 26, Michigan, this 10th day of February, 1960. 


/s/ Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 


ORDER 


Upon consideration of the oral motion on behalf of the 
defendant James R. Hoffa to continue the hearing upon the 
“Interim Report” set forth February 23, 1960 because of 


the illness of James Haggerty, attorney for James R. 
Hoffa, oral argument had thereupon in open court, and it 
appearing to the court from the doctor’s certificate filed 
herein that the said James Haggerty was hospitalized, and 
it appearing further to the court that the defendant James 
R. Hoffa fully understands that no further continuance of 
the said hearing will be granted because of any illness of 
the said James Haggerty, it is by the Court this 25 day of 
February, 1960. 


ORDERED, that the hearing upon Interim Report pre- 
viously set for February 23, 1960 be and hereby is con- 
tinued to April 27, 1960. 


F. Dickinson Letts 
Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joux CunyincHamM, et al., 
Plaintiffs, 
p Civil Action No. 2361-57 
PLAINTIFFS’ MOTION 
Joun F. Encuisx, e¢ al., 
Defendants. 


Come now the plaintiffs herein (except John Cunning- 
ham) and move this Court for an order (a) directing 
appointment of an impartial Board of Examiners or Board 
of Referees-to-hear-and-report to take evidence respecting 
the charges heretofore filed against Provisional President 
James R. Hoffa of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America; (b) requiring James R. Hoffa to make answer in 
writing to the charges heretofore filed against him; (c) 
allowing James R. Hoffa a reasonable, limited time to pre- 
pare his defense against such charges; (d) suspending 
James R. Hoffa as Provisional General President pending 
the investigation and trial of said charges and (e) granting 
such other and further relief as to this Court seems just 
and proper. As grounds therefor plaintiffs (except Cun- 
ningham) state: 


1. Heretofore and in the month of August, 1958, certain 
charges of serious misfeasance, malfeasance and nonfeas- 
ance were filed on behalf of plaintiffs against James R. 
Hoffa with this Court and with the Monitors who were 
appointed under the Consent Order dated January 1, 1958. 
Said charges were filed with the Provisional General Exec- 
utive Board, with this Court and with James R. Hoffa, 
personally. A copy of said charges is hereto annexed, 
marked “Exhibit A”, to form part of this motion. 
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2. Subsequently, and in September of 1959, certain addi- 
tional and supplemental charges were similarly filed against 
James R. Hoffa. A copy of such supplemental charges is 
hereto annexed, marked “Exhibit B”, to form part of this 
motion. 


3. Neither defendant Hoffa nor any other member of the 
provisional General Executive Board of the International 
Brotherhood of Teamsters has taken any steps whatever 
to process these charges from the time of the filing thereof; 
and they have given every evidence that they intend to do 
nothing whatever with respect to these charges. The Moni- 
tors were prevented from processing said charges by de- 
fendants’ strategy of multiplied litigation. 


4. Defendant James R. Hoffa has constantly demon- 
strated his unwillingness to cooperate with the Monitors 
and with this Court for the implementation for the pur- 
poses of the Consent Order aforesaid (as construed au- 
thoritatively by the Court of Appeals for the District of 
Columbia Circuit). Indeed, defendants have given many 
evidences of the manifest fact that they have inaugurated 
and carried out a deliberate policy of litigious obstruction 
of the Consent Order thus construed. The most recent be- 
trayal of defendants’ policy of obstruction by plural litiga- 
tions—all without merit and all designed as a delaying 
tactic—is defendant Hoffa’s threat, uttered as part of his 
expression of disappointment, with the denial of defendants’ 
petition for Certiorari to The United States Supreme 
Court: “we will examine each individual decision of the 
monitors and those which are not constitutionally accept- 
able to us we’ll take back to the court for further considera- 
tion.” Construed in the light of past conduct of defendants 
this simply means a continued barrage of needless litiga- 
tion to prevent accomplishment of the beneficent purposes 
of the Consent Order. 


5. At the time these charges were filed and ever since, 
defendants have brought up on lesser charges and have 
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expelled or otherwise disciplined numerous rank and file 
members or Teamster officials who do not enjoy their favor. 


6. By such unequal administration of union laws, de- 
fendants have since December 14, 1959 gravely violated 
Title I of the Labor Management-Reporting and Disclosure 
Act of 1959 in that they have failed to accord to members 
of the International Organization equal rights and privi- 
leges within that organization by their discriminatory 
application of intra-union penalties. They have also vio- 
lated Title V of the same act to the extent that they have 
been truant, since September 14, 1959 to their fiduciary 
responsibilities. Their violations of the letter and spirit 
of the Consent Order loom large from the record in this 
case. 


7. Defendants, who constitute the provisional General 
Executive Board before whom (in the absence of the Con- 
sent Order aforesaid) said charges would normally be tried, 
are not capable of impartial adjudication. They are stooges 
of defendants Hoffa, et al; and they owe their official posi- 
tions to him. They have given many past evidences that 
they do and would white-wash any charges against James 
R. Hoffa and his friends. It would, therefore, be a travesty 
of justice to permit the provisional General Executive 
Board to try the aforesaid charges. For this reason, plain- 
tiffs respectfully pray that this Court appoint an impartial 
Board of Examiners or an impartial Board of Referees- 
to-hear-and-report to undertake this exacting, difficult and 
extended function. Plaintiffs submit that the Monitors do 
not have the time to do this. The Monitors being constituted 
in part by an appointee recommended by defendants and 
another appointee recommended by plaintiffs would not be 
impartial. 
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8. More recently, the Monitors petitioned this Court for 
the removal of James R. Hoffa on the basis of an Interim 
Report dated in September, 1959 detailing three series of 
acts of egregious misconduct most of which were already 
included in the charges filed on behalf of plaintiffs in Au- 
gust, 1958. That Interim Report supports this motion. 


9. The record of this ease is replete with cogent evidences 
that no reasonable hope of substantial reform of the 
Teamster movement can be entertained while James R. 
Hoffa and his cronies control the administration of the 
International Organization. Therefore plaintiffs respect- 
fully move that, pending the trial of these charges, James 
R. Hoffa be suspended from his provisional office. His pro- 
visional status makes him especially amenable to the 
equitable processes of this Court. Plaintiffs realize that 
proposal they make by this motion is unusual. But they 
have been informed and believe that Courts of equity have 
never hesitated to apply unusual remedies so long as they 
are reasonable, pertinent and efficacious. Plaintiffs submit 
that their proposal herein is the only reasonable, pertinent 
and efficacious method to accomplish the purposes of the 
Consent Order and to clear the ground of those obstruc- 
tions to a fair convention and election caused by the con- 
tinuing misfeasance, malfeasance and nonfeasance of 
defendants. 


10. Wherefor plaintiffs respectfully pray that this court 
issue an order (a) requiring James R. Hoffa to make an- 
swer in writing to the charges heretofore filed against him 
(b) allowing James R. Hoffa a reasonable, limited time to 
prepare his defense against such charges (c) appointing 
a board of examiners or referees to hear and report as the 
tribunal to try the said James R. Hoffa under said charges 
(d) suspending James R. Hoffa as Provisional General 
President pending the investigation and trial of said 
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charges and (e) granting such other and further relief as 
to this Court seems just and proper. 


/s/ Godfrey P. Schmidt 


Godfrey P. Schmidt, 
Attorney for Plaintiffs 
12 East 41st Street 
New York 17, N. Y. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing motion 
(and exhibits) by the plaintiffs herein except Cunningham, 
was mailed, postage prepaid, this 17th day of November, 


1959, to 


Edward Bennett Williams, Esq. 
Attorney for Defendants 

1000 Hili Building 

Washington 6, D. C. 


Martin F. O’Donoghue, Chairman, 
Board of Monitors 

Room 832 

Tower Building 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunyincHaM, et al., 
Plaintiffs, 


ve Civil Action No. 2361-57 


Joun F. Enouisy, et al., 
Defendants. 


DEFENDANTS’ OPPOSITION TO THE MOTION OF THE 
PLAINTIFFS (EXCEPT CUNNINGHAM) FOR THE 
APPOINTMENT OF A BOARD OF EXAMINERS 
OB BOARD OF REFEREES, ETC. 


The defendants, by their undersigned attorneys, hereby 
oppose the motion filed herein on November 17, 1959, by the 
plaintiffs (except Cunningham), whereby the plaintiffs 
seek an order (1) appointing a Board of Examiners or 


Referees to take evidence on certain charges against the 
defendant Hoffa; (2) requiring the said defendant to an- 
swer the said charges in writing; (3) suspending the said 
defendant as General President of the defendant Interna- 
tional pending investigation and trial of said charges; and 
(+) granting such other relief as may be just. 


As grounds for their opposition to the said motion, the 
defendants state: 


1. The course of the above-entitled suit has already 
grown so complex that the volume of its docket entries has 
probably established a new record for this Court. If the 
plaintiffs seek a speedy termination to the case, as they so 
often proclaim, it would seem that the superimposition of 
a new Board of Examiners or Board of Referees upon the 
present Board of Monitors is the best way not to attain it. 
What is needed here is not a proliferation of tribunals and 
procedures, but rather that the existing Board of Monitors 
avoid by-paths and side-shows and apply itself to the 
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accomplishment of the requirements of the decree and judg- 
ment. The question whether the General President of the 
International may or should be deposed by this Court is 
presently involved in proceedings already instituted by the 
Board of Monitors. To involve that question in new pro- 
ceedings before a new Board can produce nothing but delay. 


2. The direct cost to the International of the present 
Board of Monitors amounts thus far to $334,525.91. If this 
Court’s order of July 23, 1959, authorizing the Board of 
Monitors to retain a law firm, should be affirmed on appeal, 
the cost of the Monitorship will mount very sharply. Mr. 
J api Frankfurter has said in this case: 

. one may safely rely on an Court of Appeals in 
aifording a shining example in the spending of other 
people’s money. A court should be the most sensitive 
of fiduciaries. In sanctioning fees it will be guided by 
frugality and not generosity.” (English v. Cunning: 
ham, 4 L.Ed.2nd 42 (1959).) 

This Court, of course, has the same obligation. Although 
the plaintiffs have not articulated that the fees and costs 
of their proposed new Board of Examiners or Board of 
Referees would have to be borne by the defendant Inter- 
national, that is a fact which may not be ignored. Nor have 
the plaintiffs articulated the facts that, under their pro 
posal, there must be a staff to investigate the charges and 
a staff to prosecute them before the new Board. Yet these 
too are facts that may not be denied, as is also the fact that 
all such staff expenses will inevitably be assessed against 
the treasury of the International.. It must be recognized, 
therefore, that the plaintiffs’ proposal entails an enhance- 
ment of the drain on the funds of the members of the union 
far beyond any limits heretofore contemplated and far be- 
yond justification. 

3. Many of the charges upon which the plaintiffs base 
their motion are inscrutably ambiguous. The charges as a 
whole, moreover, are so prolix and redundant that, under 
ordinary rules of fairness, no person should be required 
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to defend against them. Cf. Rules 8 (a), (e), 12 (f), 
F.R.Civ.P.; Rule 7, F.R.Crim.P. There are 163 numbered 
paragraphs or charges and 171 sub-paragraphs. Paragraph 
47 alone has 52 sub-paragraphs and paragraph 49 has 82 
sub-paragraphs. The “Sun Valley” matter, which is the 
principal subject of the proceeding already instituted by 
the Board of Monitors and sanctioned by the Court in its 
order of December 7, 1959, becomes, in the plaintiffs’ 
charges, the subject matter of paragraphs 49 (3), (4), (54), 
(60), (69), (80), 119-124, 126-131, and 146. 


4. Many of the plaintiffs’ charges do not relate to alleged 
violations of the consent decree, but rather to alleged mis- 
feasances under the International Constitution. The de- 
fendants do not contend that members in good standing 
may not press charges against the General President or any 
other elected International officer. Such charges must, 
however, be pressed in the manner provided by the Inter- 
national Constitution. The plaintiffs allege in their motion 
that paragraphs 1-114 of their charges “were filed with the 
Provisional General Executive Board” in August, 1958, 
and that the balance of their charges “were similarly filed” 
in September, 1959. This allegation is untrue. Attached 
hereto as Exhibits 1 and 2 are copies of letters to the Gen- 
eral President and the General Secretary-Treasurer of the 
International, dated August 29, 1958. These letters show 
that the plaintiffs filed their charges, not with the General 
Executive Board of the International, as required by the 
Constitution, but rather with the Board of Monitors. The 
action the plaintiffs sought was action by the Board of 
Monitors, not action by the International. Similarly, the 
plaintiffs’ 1959 charges were filed with the Board of Moni- 
tors and not with the General Executive Board of the 
International. See Exhibit 3 attached hereto. Indeed, in 
filing the 1959 charges, the plaintiffs made it absolutely 
explicit that they did not wish to avail themselves of their 
intra-union remedies, for they alleged that “a trial of Mr. 
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Hoffa before the members of the present provisional Gen- 
eral Executive Board would violate fairness and due 
process... .” Having failed to utilize the intra-union pro- 
cedure provided by the Constitution, the plaintiffs may not 
seek judicial action. 

5. While arguing that they invoked their intra-union 
remedy to no avail (an allegation which they know to be 
untrue), the plaintiffs nevertheless find it necessary also 
to contend that they need not invoke that remedy, but may 
seek direct judicial action. They say that for the General 
Executive Board to try the charges would be a “travesty 
of justice.” As the Court will recall, this was the very argu- 
ment asserted by the plaintiffs and denied by the defendants 
in the original trial. Whatever may have been the situation 
with regard to the General Executive Board at that time, 
it cannot be denied that, in agreeing to the consent decree, 
the plaintiffs undertook to live under the government of 
the new Constitution and new General Executive Board, 
functioning under the surveillance of the Board of Monitors 
and, as has been held, subject to judicial enforcement of 
the requirements of the decree. The plaintiffs admit in 
paragraph 7 of this motion that the forum for their charges 
would “normally” be the General Executive Board. They 
assert, however, that the situation is changed by the consent 
decree. There is nothing in the decree to support that 
assertion and the plaintiffs do not cite any part of the 
decree. As we have pointed out herein, the decree, far from 
freeing the plaintiffs of the necessity of invoking their 
intra-union remedy, clearly obligates them to do so before 
they can have access to the Court. The plaintiffs cannot 
keep the benefit of the Monitorship, which they won by the 
compromise, and reject the detriment of the Constitution 
and General Executive Board, to which they agreed in the 
compromise. Therefore, if the plaintiffs wish to press 
charges against the General President, they must duly file 
the charges, not with the Court or with the Board of Moni- 
tors, but with the General Executive Board under whose 
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government they agreed to live. If the plaintiffs should 
be discontented with the processing or disposition of the 
charges by the General Executive Board, there will be 
ample opportunity for submission of such questions to the 
Court. 

6. Many of the alleged misfeasances with which the 
plaintiffs charge defendant Hoffa are the very same acts 
they charged against him in their complaint and sought to 
prove at the trial. Those allegations were all disposed of 
by the compromise embodied in the consent decree. The 
plaintiffs agreed, despite their various allegations of unfit- 
ness of the newly elected General Executive Board of the 
International, that the Board was qualified and fit to take 
and hold office until the next convention. The plaintiffs can- 
not now keep the various benefits they took under the 
compromise and, at the time time, seek to obtain additional 
relief through litigation of the charges which were com- 
promised. 

7. The plaintiffs are, of course, entitled to invoke the 
processes of this Court with respect to those of their 
charges against defendant Hoffa which they claim to con- 
stitute violations by him of the consent decree. They have 
not, however, seen fit to pursue the remedy clearly avail- 
able to them, namely, a contempt proceeding. They seek, 
instead, to have defendant Hoffa immediately suspended 
from office and, after trial, permanently removed. That 
there is no provision in the consent decree for such sus- 
pension or removal—indeed, no language from which such 
a course of action could be even indirectly implied—gives 
the plaintiffs no concern. They rely on some undisclosed 
equitable power in the Court to give them what they want 
simply because they want. In the manner of the pleader 
who lacks a cause of action but hopes for the best, they state 
that “they have been informed and believe” that the Court 
has the power to do as they ask. If it is their attorney 
who has so informed them, one would suppose that he 
could have disclosed in his motion, for the benefit of the 
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Court and the other parties, the basis of his alleged infor- 
mation. 

8. The speedy and orderly completion of this litigation 
can only be hindered by the loose and irresponsible dis- 
semination of charges and diatribes which has character- 
ized so much of the plaintiffs’ pleadings, from the com- 
plaint itself to their present motion. An example of such 
irresponsibility is the charge in paragraph 4 of the motion 
that the defendants “have inaugurated and carried out a 
deliberate policy of litigious obstruction of the Consent 
Order. ...” As evidence of this serious charge, which, 
if true, might justify severe contempt penalties against 
the defendants, the plaintiffs refer to the following state- 
ment attributed to defendant Hoffa: 


“We will examine each individual decision of the Mon- 
itors and those which are not constitutionally accept- 
able to us we'll take back to the court for further 
consideration.” 

The consent decree requires all acts done thereunder to be 


within the International constitution. The plaintiffs, how- 
ever, take the pusition that, if the Monitors require un- 
constitutional action, the defendants are compelled to com- 
ply and may not even have access to the Court without 
violating the decree. The plaintiffs ignore the fact that 
the Court of Appeals, in its opinion and judgment, re- 
peatedly limited the scope of Monitorial action by the 
provisions of the International constitution. This Court 
itself has said in the Memorandum Opinion of December 
11, 1958: 
“...-if [defendants] doubted the reasonableness of such 
recommendations or doubted that the recommendations 
were pertinent to the basic purpose of the order, they 
had recourse to the Court. Upon such matters of dis- 
agreement, recourse has always been available to the 
Court for its ruling and determination of the existing 
controversy.” (Emphasis added.) 
9. Another example of the plaintiffs’ irresponsibility is 
the charge in paragraph 6 of their motion that the defend- 
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ants are guilty of violating Titles I and V of the Labor- 
Management Reporting and Disclosure Act of 1959. That 
statute is replete with provisions for remedies, both civil 
and criminal, for any violations. If the defendants have 
violated the statute, it is reasonable to assume that the 
indefatigable energies of the plaintiffs’ counsel are equal 
to the task of invoking one or more of the statutory 
remedies. If he should do so, however, the issue would 
have to be determined on evidence. He obviously finds it 
more comfortable to hurl accusations of violations of the 
statute in this proceeding, in which the issues cannot be 
determined, than to invoke procedures which would rapidly 
disclose that his charges are both baseless and malicious. 


CONCLUSION 


For all of the above reasons, the defendants respectfully 
submit that the plaintiffs’ motion should be denied. 


Edward Bennett Williams 


Raymond W. Bergan 

1000 Hill Building 
Washington 6, D. C. 
Attorneys for Defendants 


CERTIFICATE OF SERVICE 


A copy of the foregoing Opposition to the Motion of 
Plaintiffs was mailed, first class postage prepaid, this 12th 
day of December, 1959, to Godfrey P. Schmidt, Esquire, 
12 East 41st Street, New York 17, New York, J. Benjamin 
Simmons, Esquire, 1010 Vermont Avenue, N. W., Washing- 
ton 5, D. C., and to Martin F. O’Donoghue, Esquire, Chair- 
man, Board of Monitors, 831 Tower Building, Washington 
5, D. C. 


Raymond W. Bergan 
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Godfrey P. Schmidt 
Counsellor at Law 
12 East 41st Street 
New York 17, N. Y. 


Murray Hill 6-3417 


Joseph A. Egan Cable Address 
Lawrence T. Smith “Godofrede” New York 


September 16, 1959 


Martin F. O’Donoghue, Esq. 
Chairman, Board of Monitors 
831 Tower Building 
Washington 5, D. C. 


Dear Marty: 


Enclosed please find Supplemental Charges against 


James R. Hoffa, Provisional President of the International 
Brotherhood of Teamsters, signed by three of my clients, 
Edward McFarland, George Becker, Thomas C. Manning. 
I am sending the originals to the Board of Monitors and 
copies as indicated below. 


As the other plaintiffs sign these charges in the future 
I will send them to you. 


Very truly yours, 


Godfrey P. Schmidt 
GPS :PAM 
Enel. 


ee: James R. Hoffa 
Edward Bennett Williams 
General Executive Board 
Hon. F. Dickinson Letts 


August 29, 1958 


Mr. James R. Hoffa, Provisional General President 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 

25 Louisiana Avenue, N.W. 

Washington, D. C. 


Dear Sir and Brother: 


Enclosed is a copy of charges filed (with the Board of 
Monitors) against you as Provisional General President. 


Fraternally yours, 


Andrew Boggia, Chairman 
Teamster Rank & File Committee 
35-50 21st Street, 

Long Island City, N. Y. 


Local 282 
A.B./MeM. 
Copies: 


John F. English 
Board of Monitors 


August 29, 1958 


Board of Monitors, for the 

International Brotherhood of Teamsters 
c/o Martin F. O’Donoghue, Esq. 

831 Tower Building 

Washington, D. C. 


Dear Sirs: 


It is over six months since James R. Hoffa took over as 
Provisional General President of the International Brother- 
hood of Teamsters under the Consent Decree dated January 
31, 1958. He has made no attempt to clean up and, as the 
enclosed charges (which we herewith file with your Board 
for proper action) will show things have gone from bad to 
worse. It’s our considered opinion that the only way to 
clean up this organization is by the removal of Mr. James 
R. Hoffa. 


Thank you for your consideration of this matter. 


Very truly yours, 


Andrew Boggia, Chairman 
Teamster Rank & File Committee 
35-50 21st Street, 

Long Island City, N.Y. 


A.B./MeM. 


Copies: 

L. N. D. Wells, Jr., Esq. 
Godfrey P. Schmidt, Esq. 
James R. Hoffa 

John F. English 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHaM, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Eneuisn, e¢ al., 
Defendants. 


REPLY OF PLAINTIFFS (except Cunningham) TO 
DEFENDANTS’ OPPOSITION TO THE MOTION OF THE 
PLAINTIFFS (except Cunningham) FOR THE 
APPOINTMENT OF A BOARD OF EXAMINERS 
OR BOARD OF REFEREES, ETC. 


The purpose of this reply is two-fold: (a) to modify in 
one respect and for the reasons set forth below, the relief 


clauses of the motion of the plaintiffs (except Cunningham) 
to which “Defendants’ Opposition” was entered and (b) 
to refute certain errors of fact and law contained in the 
papers setting forth “Defendants’ Opposition”. 


1. Plaintiffs (except Cunningham) hereby withdraw 
their request for the appointment of a board of examiners 
or board of referees to hear the charges heretofore made 
by them against James R. Hoffa. This withdrawal is made, 
among other reasons, because of some consideration set 
forth in the document entitled “Defendants’ Opposition to 
the Motion of the Plaintiffs (except Cunningham) for the 
Appointment of a Board of Examiners or Board of 
Referees, etc.” Plaintiffs (except Cunningham) now urge 
that this Court itself hear the charges against James R. 
Hoffa. Such a procedure would effectuate economies of 
time and money and would administer justice at a more 
authoritative level then would be possible with a Board of 
Examiners or Referees. It would also obviate the necessity 
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for extended explanation of the background against which 
the charges were made, in view of this Court’s familiarity 
with all of the proceeding herein. Therefore, upon recon- 
sideration in the light of “Defendants’ Opposition” and for 
other reasons, plaintiffs (except Cunningham) to the extent 
just noted are persuaded by the arguments contained in 
“Defendants’ Opposition”. 


However, “Defendants’ Opposition” contains so many 
misstatements of fact and of applicable law that plaintiffs, 
except Cunningham, are impelled to correct the record. 


2. Plaintiffs deny the implication (set forth in paragraph 
numbered 1 of “Defendants’ Opposition”) that the existing 
Board of Monitors has neglected accomplishment of the 
requirements of the relevant decree and judgment and has 
embarked upon by-paths and side-shows. Because of the 
tactics of delay, obstruction and multiplied litigations put 
into operation by defendants, the Monitors, unfortunately, 
have been stymied in their attempts to handle, justly, effec- 
tively and expeditiously, numerous grievances of individual 
Teamster members. But despite defendants’ efforts to 
hinder the Monitors, the latter jointly with the plaintiffs 
have successfully and as quickly as possible defended the 
Consent Order herein and the legal remedies (therein con- 
tained or implied), which defendants tried to repudiate or 
misinterpret. 


3. It is true that the question whether the Provisional 
General President should be deposed by this Court is pres- 
ently “involved in proceedings always instituted by the 
Board of Monitors”. However, the monitorial proceedings 
looks toward only part of the relief sought by plaintiffs, 
except Cunningham; and they are based upon only some of 
the grounds urged by plaintiffs (except Cunningham) in 
their previously filed charges. The monitorial proceedings 
seek suspension pending trial on only three basic charges. 
Plaintiffs’ motion seeks suspension and ultimate expulsion 
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upon the bases of two sets of numerous charges filed in 
1958 and 1959. Plaintiffs do not, therefore, involve an old 
question in new proceedings. Actually the proceedings 
instituted by the plaintiffs in August of 1958, long ante- 
dated the more limited motion and relief sought by the 
Monitors. Plaintiffs, except Cunningham, urge in support 
of Hoffa’s suspension and eventual expulsion as Provisional 
General President many more grounds than are included 
in the Monitors’ ouster proceeding. 

4. Defendants avow concern for the direct costs to the 
International of the present Board of Monitors, amounting 
thus far (so they say) to $334,525.91. Defendants have, 
however, steadfastly and obstinately failed to set forth the 
much more significant and excessive costs to the Interna- 
tional of attorneys fees and public relations fees paid by 
defendants and made necessary by their misfeasance, mal- 
feasance and nonfeasance as revealed by the McClellan 
Committee and by the instant civil action and its sequelae. 
Thus, in the year 1957 alone (according to its own auditors’ 
report), defendants paid more than $555,000.00 for legal 
fees and public relations fees primarily as a result of and 
in an effort to undo the effects of the McClellan Committee 
hearings and of the instant civil action. Upon information 
and belief, equally significant amounts have been disbursed 
by defendants for similar purposes in 1958 and 1959. This 
Court ought to require defendants to specify those amounts, 
all of which spent for far less worthy purposes than the 
monies spent upon the Board of Monitors to accomplish 
the beneficent purposes of the consent order. Indeed, much 
of the funds unworthily disbursed by defendants were paid 
for the bald purpose of opposing fulfillment of their obli- 
gations, voluntarily assumed, under the consent order and 
for the purpose of vainly trying to pretty their corruption 
and delinquency by the wasted cosmetic of futile public 
relations activities—all of which would have been unneces- 
sary had defendants honestly complied with the consent 
order. 


248 


5. In view of the withdrawal of the request of plaintiffs 
(except Cunningham) for the appointment of a board of 
examiners or a board of referees, part of ground 2 of “De- 
fendants’ Opposition” is rendered moot. However, it is 
true that the cost of investigating and prosecute proper 
charges against James R. Hoffa must be assessed against 
the treasury of the International; just as the expense of 
financing the defense of Mr. Hoffa’s misdeeds constantly 
been borne by the International ever since his assumption 
of the provisional general presidency. Assessment of the 
expense for investigating and prosecuting the charges 
against James R. Hoffa is clearly within the contemplation 
of the Consent Order and is justified by that consent order 
and by general principles of equity. Plaintiffs (except 
Cunningham) and their counsel have never asked for gen- 
erosity in the matter of determining fees. They have merely 
asked for adequacy. The laws delays have already dis- 
counted the amount of such fees as fixed by this Court. 


6. Plaintiffs deny that their charges are “ambiguous, 
prolix and redundant”. Plaintiffs’ charges must be ap- 
praised by this Court and by defendant against the back- 
ground out of which they arose. They did not come out of 
a vacuum. That background is provided in great wealth of 
detail by the McClellan Committee minutes and in the pro- 
ceedings and hearings in this Court. Against this back- 
ground there is no ambiguity nor prolixity nor redundancy. 
In fact, as new aspects of generalized charges were revealed 
these new aspects (constituting in themselves separate and 
severable misfeasances, malfeasances, or nonfeasances) 
were included in new charges filed by plaintiffs (except 
Cunningham). In any case, defendants criticize “many of 
the charges”, and not all of them. Defendants should there- 
fore be required to answer those charges which they do not 
criticize as ambiguous; and they should be required to 
specify the nature of the ambiguity, prolixity and redund- 
ancy of which they now conveniently complain. Only in 
one respect did “Defendants’ Opposition (page 3, ground 3) 
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specify its criticism: some 15 or 16 paragraphs of the plain- 
tiffs charges concern the Sun Valley episode. Surely this 
fact would tend to rule out ambiguity. Alleged prolixity or 
redundancy in charges could be met by a concise answer. 
Actually, however, there is no prolixity or redundancy in 
this respect. Each aspect, developed in separate para- 
graphs concerning the Sun Valley matter, concerns a par- 
ticular and different charge for which the Provisional 
General President is accountable. A mere reading of the 
paragraphs to which “Defendants’ Opposition” calls atten- 
tion makes this plain. There is no rule of reason or rule of 
pleading which requires single-paragraph allegation of a 
related series of events. It is more precise pleading and 
more amendable to common sense and to answer for a 
charging party to state each aspect of wrong-doing sepa- 
rately. 


7. All plaintiffs’ charges are related to violations of the 
Consent Order in one way or another. Some of the charges 


(as an examination of them will reveal) are direct viola- 
tions of the Consent Order. Other are indirect violations in 
that they call attention to misfeasances, malfeasances and 
nonfeasances which ante-dated the Consent Order but which 
were not corrected by defendants even though the Consent 
Order required correction. 


8. Plaintiffs (except Cunningham) repeat that their 
charges against Hoffa were filed with the provisional Gen- 
eral Executive Board in August, 1958, and in September 
1959. Plaintiffs are ready, able and willing to provide 
witnesses to the mailing of these charges to the provisional 
General Executive Board. This, admittedly, is not neces- 
sarily apodictie proof that the mailings in question were 
actually received by the General Executive Board. How- 
ever, it is certainly prima facie evidence of this. Plaintiffs’ 
counsel has on numerous occasions and in several docu- 
ments previously filed with this Court called attention 
to the fact that said plaintiffs’ charges were filed with the 
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provisional General Executive Board. However, let it be 
assumed arguendo, that copies of these charges were not 
received by the provisional General Executive Board 
directly. It is quite apparent from the defendants’ papers 
in opposition that defendant, James R. Hoffa, did receive 
these copies. He is a member of the provisional General 
Executive Board. Under the terms of the Consent Order 
he is a fiduciary. It was his duty (see provisional Con- 
stitution Article XVIII, Section 4(b), page 72) to call 
these charges to the attention of the provisional General 
Executive Board. Very likely he did so. At the time when 
plaintiffs mailed these charges, newspaper articles called 
attention to the fact that they had been mailed to the 
provisional General Executive Board among others. De- 
fendants’ counsel, in papers before this Court, had notice 
of the filing and pendency of those charges. Defendants 
admit that the Monitors received such charges. It was 
usually the practice of the Monitors certainly in August 
of 1958 to forward to defendants communications of such 
character. The letters annexed to defendants papers in 
opposition show indeed that plaintiffs’ charges were filed 
with the Board of Monitors. Those letters do not, however, 
show (as defendants seem to argue) that plaintiffs failed 
to file their charges with the provisional General Execu- 
tive Board of the International. The latter certainly knew 
of the charges via the McClellan Committee revelations 
and it did nothing despite Article XVIII, Section 4 of the 
Union’s Constitution. 

9. Nor, in the circumstances of this case, was there any 
legal requirement, as defendants urge, that such charges 
must be pressed in the manner provided by the Internation- 
al Constitution. Obviously, the Consent Order contemplated 
many things which never were part of the Teamster 
Union’s Constitution. Chief among these was, of course, 
the Board of Monitors. The original Findings of Fact 
and Conclusions of Law upon the basis of which the pre- 
liminary injunction entered in this case on October 23, 
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1957 was made found as a matter of fact and of law that 
compliance with the Teamster Constitution for intra-union 
relief was unnecessary. That set of Findings of Fact and 
Conclusions of Law was not disturbed by the Consent 
Order herein. When plaintiffs filed both sets of charges 
in 1958 and 1959, they were then persuaded and now per- 
suaded that filing charges against the influential Mr. Hoffa 
with provisional General Executive Board members who 
constituted Mr. Hoffa’s slate at the 17th convention and 
who owed their official status to Mr. Hoffa would be nothing 
but a futility. However, mailed filings were made with pro- 
visional General Executive Board in order to prevent 
defendants from using the very type of defense they are 
now attempting to interpose. Plaintiffs did not fail to 
employ intra-union procedures provided by the provisional 
Constitution. However, even if they had failed, arguendo, 
plaintiffs would not be estopped from seeking judicial relief 
in all of the circumstances of this case. 


10. There is no inconsistency on the part of plaintiffs 
when they argue on the one hand that they did in fact in- 
voke intra-union remedy to no avail; and when they argue 
that they were under no legal obligation to invoke intra- 
union remedy, but had a right to go directly to the Court. 
True, plaintiffs’ argument that an appeal to the provisional 
General Executive Board would be a travesty of justice 
was precisely similar in nature to the argument asserted 
by plaintiffs and denied by defendants in the original trial. 
It was also asserted by plaintiffs and denied by defend- 
ants on the argument for the preliminary injunction despite 
the denial of defendants it continued to be true. Time 
and relevant history have proved plaintiffs assertions. 


11. In agreeing to the consent decree, plaintiffs and de- 
fendants assumed as their first obligation a duty to fulfill 
the Consent Order; and, subject to the Consent Order and 
to the general principles of equity, they in effect under- 
took to abide by the “provisional” Constitution, remember- 
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ing always that it was and is provisional. Moreover, defend- 
ants, as provisional General Executive Board of the In- 
ternational Organization, undertook to function under the 
surveillance of the Board of Monitors for the purpose of 
fulfilling the objectives of the Consent Order. Instead 
defendants frequently and deliberately violated the Con- 
sent Order; they adopted a strategy of persistent and cap- 
tious litigious obstruction; and they thwarted the Consent 
Order whenever they could. Far from operating and func- 
tioning under the surveillance of the Monitors, defendants 
constantly drummed up spurious litigation to handicap 
the Monitors and to prevent them from functioning as 
such. The situation was not changed by the consent decree, 
as defendants allege in ground number 5, on page 4 of their 
papers in opposition. It was changed by the bad faith 
and misconduct of defendants under the Consent Order 
and by defendants’ refusal to comply with it and with 
reasonable and relevant monitorial recommendations. 
Obviously, if the Monitors are and have been unable to get 
defendants to comply with the Consent Order and with 
the provisional Constitution, it is rather bizarre for defend- 
ants to expect that the plaintiffs (except Cunningham) 
could be more successful in coping with defendants’ own 
bad faith and obstinacy. It is not a question of the plaintiffs 
attempting to keep the benefits of the monitorship and 
rejecting the Constitution. Rather, it is a fact that defend- 
ants have rejected both the Constitution and the Consent 
Order and have exercised much ingenuity in trying to 
nullify the monitorship by a series of unwarranted legal 
procedures. Plaintiffs knew that, by filing charges as they 
did with the provisional General Executive Board, they 
were using an empty formality. Defendants deny that they 
must wait until they are discontented with the “disposition” 
of the charges by the provisional General Executive Board 
before they can submit to the Court the question of a 
fair trial of Mr. Hoffa under serious charges. 
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12. It is true that some of the misfeasances with which 
plaintiffs charged defendant, Hoffa, are identical with the 
acts charged against him in their original complaint. It is 
certainly not true that these allegations of misfeasance 
were disposed of by the “settlement” embodied in the con- 
sent decree. Some of them would certainly have been 
laid to rest by the consent decree plus compliance there- 
with by defendants. Since, however, defendants in bad 
faith refused to comply with the consent decree and refuse 
to undertake the general house-cleaning which that decree 
and the negotiations which resulted in the decree contem- 
plated, defendants argument in ground 6 on page 5 of 
their papers in opposition is without merit. Defendants 
have made a mockery of the consent decree by refusing 
to abide and enforce it wherever possible. Now they claim 
that their mere signature to the consent decree wipes the 
slate clean. Least of all did the plaintiffs by the consent 
decree concede that the newly elected General Executive 
Board was properly or duly elected or that that Board 
was qualified or fit to take office and to hold office until 
the next convention. Indeed in the colloquy with the Court 
in Chambers on January 23, 1958, counsel for defendants 
made certain interpretations and promises for the very 
purpose of clarifying the Consent Order itself. Counsel 
for plaintiffs at that time took Mr. Williams assurances 
at face value and did not press for introduction of similar 
clarifications in the Consent Order itself. Annexed hereto 
marked Exhibit A to form part of this document is a copy 
of the memorandum prepared by counsel for plaintiffs 
shortly after the colloquy in this Court’s Chambers on 
January 23, 1958. Also annexed hereto marked Exhibit B 
to form part of this document is a copy of a letter dated 
March 10, 1959 by which counsel for plaintiffs sought ful- 
fillment of Mr. Williams promises. To this date, said 
letter has gone unanswered. 


13. Defendants seem to argue that plaintiffs (except 
Cunningham) are guilty of some impropriety in failing 
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to pursue the remedy of contempt. This argument had 
been repeatedly and unsuccessfully made by defendants 
herein in previous appeals (to the Court of Appeals and 
the United States Supreme Court). It is now outmoded 
by those appeals. Obviously, it is not necessary, even 
where it is proper or appropriate, for a party to pursue 
contempt proceedings if other equitable remedies are avail- 
able and preferable. 


14. While it is true that there is no provision in the 
Consent Order which explicitly mentions the suspension 
or expulsion of the General President (or anyone else), 
it is also true that such power derives from the Consent 
Order by the clearest implications, for the following rea- 
sons: 


(a) The International Organization’s officers are merely 
provisional officers. They are, in fact, usurpers who had 
rigged their own election. They were only permitted to 
take office provisionally and as de facto officers as a result 
of the Consent Order, by which they assumed numerous 
serious and fiduciary obligations which they have per- 
sistently breached. Surely, it would be hard to defend 
the proposition that they could violate this order at will 
and thus flout this Court and at the same time maintain 
a hold on provisional office, as if they were innocent, de 
jure offices. The provisional status means that they hold 
office conditionally and temporarily—always subject to 
the proviso that that may not seriously breach the stipula- 
tions of the Consent Order to which alone they owe their 
tenure. It is precisely the burden of the numerous serious 
charges now pressed against the provisional General 
President that the confidence originally reposed in him as 
a de facto and provisional officer was misplaced. His subse- 
quent conduct was vitiated by bad faith and a series of 
misfeasances, malfeasances and nonfeasances. 


(b) Paragraph number 1 of the Consent Order puts the 
1957 Constitution into effect provisionally. This means 
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that valid charges under that Constitution may be pressed 
at the insistence of members in good standing (such as 
the plaintiffs, except Cunningham). There is no fair and 
clearly expressed provision in that Constitution which con- 
templates the present situation and problem: The trial 
of a provisional General President before a Board that 
owes its job to him. Article XVIII, Section 3(d) of the 
International Constitution concerns elected, non-provisional 
officers. The very suggestion that Hoffa should be tried 
before his own Board is ludicrous in itself. The provisional 
Constitution has no provision for the trial of provisional 
officers. Its stipulations contemplate only the trial of de 
jure officers, not usurpers. 


15. Nor is there any language in the provisional Con- 
stitution which provides for the suspension from office of 
a provisional officer operating under their Consent Order 
and repeatedly violating that consent decree in bad faith. 
Such problems must clearly be referred to the Court whose 
consent decree is involved. In this connection, the equitable 
power of the Court invoked by the plaintiffs is not undis- 
closed. It has been invoked on a number of previous occa- 
sions by counsel for the plaintiffs. For example, in his 
brief in opposition to petition for certiorari to the Supreme 
Court of the United States, counsel for plaintiffs wrote: 
“Courts of equity have always exercised, in the interest of 
law and justice, a wholesome ingenuity in framing remedies 
to solve particular problems. See the principles and cases 
collected in Pomeroy, A Treatise on Equity Jurisprudence, 
Sections 109 and 111. Of particular importance is that 
justice be administered and rights be vindicated even if 
novel. Brent v. Bank of Washington, 10 Pet. 596. Chancel- 
lors have frequently followed the maxim, Ubi jus ibi 
remedium. (Pomeroy, op. cit., Section 423) And this Court 
has tolerated no grievous wrongs such as those shown here 
without providing a remedy. Independent Wireless & 
Telegraph Co. v. Radio Corp. of America, 269 U.S. 457.” 
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16. It is true that the speedy and orderly completion of 
this litigation can be hindered by irresponsible charges and 
diatribes. Since, however, the charges filed by plaintiffs are 
not irresponsible and are not loose, this gratuitous admoni- 
tion (Ground 8, Page 6 of defendants’ papers in opposition) 
is irrelevant; except that defendants themselves might take 
their counsel’s admonition to heart with respect to the loose 
and irresponsible charges and diatribes which they have 
constantly directed against the Monitors, the Plaintiffs 
(except Cunningham) and plaintiffs’ counsel. 


17. That defendants have carried out a policy of litigious 
obstruction is clear to anyone familiar with this case from 
its inception. It must be clear to this Court and to a ma- 
jority of the Monitors. It will be amply proved on the trial 
of the charges. 


18. Plaintiffs quarrel with the quoted remark of Mr. 
Hoffa is not clearly stated by counsel for defendants. With 
respect to the Monitorial recommendations which defend- 
ants resisted all the way up to the Supreme Court of the 
United States, defendants always and conveniently find 
them constitutionally unacceptable. The court’s finding was 
that defendants acted in bad faith in this connection and 
without warrant in law. The real test is not always whether 
a particular recommendation is constitutional under the 
standards set forth in the provisional Constitution. The 
primary test is whether or not the objectives of the Consent 
Order are being accomplished. Defendants, by making the 
primary test one of union constitutionality (as they whimsi- 
cally construe it) constitutionally unacceptable. There is 
absolutely no language in the provisional Constitution 
which supports the Monitorship or Monitors’ recommenda- 
tions. Nor is it true that the Court of Appeals limited the 
scope of Monitorial regulation to the limits of the provi- 
sional Constitution. If it had, it would have cancelled out 
the Monitorship as an unconstitutional intrusion. This is 
not to deny that defendants always should be guaranteed 
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their day in Court. It is to deny, however, that every cap- 
tious or precious argument, no matter how unworthy, if 
made by defendants to thwart the Monitors or Consent 
Order, must be accepted by plaintiffs or Monitors supinely 
as a dedicated and fastidious concern on the part of de- 
fendants with their constitutional rights. 


19. Finally, plaintiffs deny that violations by defendants 
of effective portions of the Labor-Management Disclosure 
and Reporting Act of 1959 are relevant considerations 
where a motion weighs the worthiness for de facto, provi- 
sional office of defendant Hoffa. 


Dated: December 31, 1959 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


CERTIFICATE OF SERVICE 


A copy of the foregoing Reply of Plaintiffs (except Cun- 
ningham) to “Defendants’ Opposition To The Motion Of 
The Plaintiffs (except Cunningham) For The Appointment 
Of A Board of Examiners Or Board Of Referees, etc.” was 
mailed, first class postage prepaid, this 31st day of Decem- 
ber, 1959, to Edward Bennett Williams, Esquire, 1000 Hill 
Building, Washington 6, D. C., and Martin F. O’Donoghue, 
Esquire, Chairman, Board of Monitors, 831 Tower Building, 
Washington 5, D.C. 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


March 10, 1959 


Edward Bennett Williams, Esq. 
1000 Hill Building 
Washington 6, D. C. 


Dear Mr. Williams: 


At the conference in your office just before our draft of 
the Consent Order was submitted to Judge Letts on Jan- 
uary 23, 1958, and prior to the amendment of that Order 
which was required by Judge Letts during the colloquy of 
January 23, 1958, you promised to give me a letter if I 
requested it to cover the following points: 


(a) That the formulation and execution of the Consent 
Order did not terminate the action, and that the action 
continued as did the Court’s jurisdiction after the Consent 
Order was signed ; 


(b) That my signature to the Consent Order was not, 
and was not to be construed as, a concession of the fitness 
of Hoffa and his associates to rule the Union; 


(c) That, as Plaintiffs’ attorney, I would have the right 
in the event of breach of the Consent Order by the Defend- 
ants to seek reinstatement of the Preliminary Injunction 
dated October 23, 1957 ; 


(d) That by the provision of the Consent Order concern- 
ing technical help there was no intention of the parties to 
prevent the Monitors from making their own selection of 
their own staff to be compensated by the International; 


(e) That in the event the Monitors’ recommendations 
were arbitrarily or unreasonably rejected by the Defend- 
ants, the Monitors would have the right to seek enforcement 
by application on notice to Judge Letts. 


Your promise in this respect was made in the presence 
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of Mr. Dodd, Mr. Blumenfeld, Mr. Cheyfitz, Mr. Kennedy, 
Mr. Cunningham and myself. 


T have never before asked you to fulfill your promise in 
this connection. I do so now. 


Very truly yours, 


Godfrey P. Schmidt 
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MEMORANDUM FOR TEAMSTEE FILE 


When the second draft of the proposed settlement was 
presented to me for discussion, there were present in the 
Hill Building at Ed Williams’ office the following persons: 
Ed Williams and Eddie Cheyfitz, representing the union, 
myself, Tom Dodd and Joe Blumenfeld and Pat Kennedy 
and John Cunningham. I had drafted an improved form 
of Consent Order to take into account some of the sugges- 
tions I wanted to make. 


As the discussion progressed, I pointed out some of the 
things that I thought ought to be included or changed. Some 
of my proposed changes, such as the proposal that the 
words “subordinate bodies” should be put in the place of 
the words “affiliated locals”, were adopted. 


One of the important points on which I insisted strongly 
was that I wanted nothing in the Consent Order to be con- 
strued as a relinquishment by the plaintiffs of their con- 
tention that Hoffa and his associates were not de jure 
officers. I had raised this some time earlier when I had seen 
an earlier draft of the proposed settlement; and had in- 
sisted at that time that some language in the Consent Order 
indicate that Hoffa and his associates were not de jure 
officers. However, on this occasion, Ed Williams finally 
agreed that if I wanted it, I could get from him a letter in 
which he would stipulate expressly that he would construe 
nothing in the Consent Order as an abandonment by the 
plaintiffs or by me of our contention that Hoffa and his 
associates are not de jure officers. 


It was also made clear that the Consent Order, by clear 
inference, provided for the continuing jurisdiction of the 
Court. I raised a question as to the meaning of the word 
“monitor” since in our complaint we had used the words 
“masters in equity” or “receivers”. Ed Williams and Eddie 
Cheyfitz explained that in their view a monitor was nothing 
but a master in equity or a receiver and an officer of the 
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Court. They had used the word “monitor” rather than 
“trustee” in order to prevent confusion or misunderstand- 
ing in view of the fact that the word “trustee” has certain 
fixed meanings within the structure of the union itself. 


I had suggested that there ought to be a provision in the 
Consent Order to the effect that the preliminary injunction 
could be reinstated on proper notice and application if the 
defendants violated the Consent Order. Williams and Chey- 
fitz, as well as Dodd and Blumenfeld, were of the opinion 
that such a change was not necessary since the Court’s 
jurisdiction continued and since it had the power, on proper 
motion, to reinstate the preliminary injunction; and that if 
there were violations, it is an inherent part of the whole 
situation and of the Order that the Court, on proper appli- 
cation, could take any corrective measure. 


Then I raised the question: what is the meaning of the 
recommendations made by the Board of Monitors? I 
pointed out that the Board of Monitors could conceivably 
make recommendations until they were blue in the face and 
if the officers of the International arbitrarily rejected these 
recommendations, the Order could come to nothing. I felt 
that there ought to be language to the effect that the Board 
of Monitors could go back to the Court in the event that the 
proposals or recommendations of the Board of Monitors 
were arbitrarily rejected. Mr. Williams explained that this, 
too, was inherent in the Order and in the situation created 
by the Consent Order. I had proposed a formula to the 
effect that the recommendations of the Board of Monitors 
would not be unreasonably rejected. This Mr. Williams, 
Mr. Cheyfitz, Mr. Dodd and Mr. Blumenfeld deemed un- 
necessary since there was, under the Order, an implied 
power in the Board of Monitors as officers of the Court to 
go back to the Court for instructions and remedy on proper 
application and notice. 


As to the provision regarding the clerical and technical 
help to be made available to the Board of Monitors by the 
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International, Mr. Williams agreed that the Board of Moni- 
tors would have the right to choose the personnel involved 
and was only concerned that a reasonable selection in terms 
of union expense would be made. The initiative of choosing 
was left with the Board of Monitors but the expenses would 
be defrayed by the International. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joun CunnincHaM, et al., 
Plaintiffs, 


v. Civil Action No. 2361-57 


Joun F. Eneuisx, et al., 
Defendants. 


DEFENDANTS’ ANSWER TO THE 80-CALLED REPLY 
OF THE PLAINTIFFS TO THE DEFENDANTS’ 
OPPOSITION TO THE PLAINTIFFS’ MOTION OF 
NOVEMBER 17, 1959, SEEKING APPOINTMENT 
OF A BOARD OF EXAMINERS, ETC. 


1. The plaintiffs’ motion of November 17, 1959, sought, 
in essence, the conduct of proceedings before a specially 
appointed Board of Examiners or Referees leading to- 


ward the expulsion of General President James R. Hoffa. 
In response to the opposition filed by the defendants, the 
plaintiffs, in their instant “Reply,” withdraw so much of 
their motion as sought the creation of a new Board and, 
instead, move that the Court itself hold a trial of the plain- 
tiffs’ charges against defendant Hoffa. Essentially, there- 
fore, the plaintiffs have filed a new motion in the guise 
of a reply to the defendant’s opposition to their original 
motion. 


2. To the extent that the plaintiffs’ filing of December 
31, 1959, constitutes a new motion, we submit that, far 
from repairing the basic defect of their original motion, 
they have compounded it. We pointed out in our opposition 
to the original motion: 

‘ “The question whether the General President of the 
International may or should be deposed by this Court 
is presently involved in proceedings already instituted 
by the Board of Monitors. To involve that question in 


264 


new proceedings before a new Board can produce 

nothing but delay.” 
The sense of our contention was that, a course of proce- 
dure having been approved by the Court for the determina- 
tion of an issue, the injection of other procedures could 
lead only to confusion, to delay and to waste of the Inter- 
national’s assets. That this contention is correct is shown 
by the plaintiffs’ withdrawal of their demand for a Board 
of Examiners or Referees. Their seeming concession, how- 
ever, is only formal. They now demand that there be super- 
imposed upon the current proceedings instituted by the 
Board of Monitors not a proceeding before a new Board, 
but rather a full-scale trial before the Court itself. And 
such a trial, as this Court is in a position to know, would 
undoubtedly take many weeks. In short, while the Mon- 
itors, as officers of the Court, are proceeding in what the 
Court must have conceived to be an orderly and desirable 
course to determine whether or not the General President 
of the International is to be deposed, the Court itself is 
being asked to conduct parallel proceedings on the same 
issue. The plaintiffs did not oppose as in any way im- 
proper or inadequate the proceedings instituted by the 
Board of Monitors and approved by the Court. Nor do 
they now oppose those proceedings. They supported and 
still support the Monitors’ course of action. A proper 
regard for orderly judicial administration and for the 
interest of all the parties in speedy determination of the 
issue and maximum conservation of union funds dictates 
that the instant motion be denied. 

3. An additional reason for denying the instant motion 
is that it seeks a trial of numerous issues which were 
raised. by: the original: pleadings in this case and which 
were, in part at least, the subject of the original trial 
which culminated in the consent decree. Whatever view 
one may take of the consent decree, there can be no ques- 
tion that its purpose and result were to free the parties 
of the necessity of litigating to a conclusion the issues 
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raised by the complaint and answer and to free the Court 
of the obligation of deciding those issues. The plaintiffs, 
as parties to the consent decree, may, of course, seek a 
revocation of the decree and reinstitutions of the trial, if 
they find some basis for such action. They may not, how- 
ever, while upholding the decree and clinging to the various 
benefits it gave them, seek a reinstitution of the trial of 
the issues of which it disposed. 


. 4. To the extent that the plaintiffs’ filing of December 
31, 1959, purports to reply to the defendants’ opposition 
to the original motion of November 17, 1959, the defend- 
ants rest on the arguments they advanced in their said 
opposition. 


CONCLUSION 


For all the above reasons and the reasons stated in the 
defendants’ opposition filed on December 12, 1959, the 
defendants respectfully submit that the plaintiffs’ motion 
of November 17, 1959, as amended by the plaintiffs’ so- 
called “Reply” of December 31, 1959, should be denied. 


Edward Bennett Williams 


Raymond W. Bergan 


Harold Ungar 

1000 Hill Building 
Washington 6, D. C. 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 


A copy of the foregoing answer was mailed, first class 
postage prepaid, this day of January, 1960, to Godfrey 
P. Schmidt, Esquire, 12 East 41st Street, New York 17, 
New York, J. Benjamin Simmons, Esquire, 1010 Vermont 
Avenue, N. W., Washington 5, D. C., and to Martin F. 
O'Donoghue, Esquire, Chairman, Board of Monitors, $31 
Tower Building, Washington 5, D. C. 


Raymond W. Bergan 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


Joun CunyincHaM, et al., 
Plaintiff s, 


v. Civil Action No. 2361-57 


Joun F. Eneuisu, et al., 
Defendants. 


CONSENT ORDER 


This cause came on to be heard this term of court upon 
plaintiffs’ demand for equitable relief as set out in the 
amended complaint filed herein, which amended complaint 
prays in the main for the calling of a new convention of 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America and for a new 


election of officers in accordance with the provisions of the 
International’s Constitution. After 22 days of trial dur- 
ing which oral testimony was heard and documentary evi- 
dence received, the parties hereto have consented and do 
hereby consent to the entry of the decree hereinafter set 
out. 


1. It is hereby ordered that the preliminary injunction 
heretofore entered in this case on the 23rd day of October, 
1957 be and the same is hereby dissolved and nullified, and 
the amended constitution of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America adopted at the 17th convention of the Inter- 
national at Miami, Florida in October, 1957 shall forthwith 
go into effect, provisionally in accordance with the follow- 
ing paragraphs of this decree, and the officers of the In- 
ternational elected at the convention shall forthwith take 
office provisionally in accordance with the following 
paragraphs of this decree. 
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2. Godfrey Schmidt, nominated by the plaintiffs, L. N. D. 
Wells, Jr., nominated by the defendants, and Judge Nathan 
Cayton, nominated jointly by the plaintiffs and defend- 
ants, are hereby appointed and shall serve as a Board of 
Monitors for the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America for 
such period of time and with such duties as are hereinafter 
set out. Judge Nathan Cayton, the Monitor jointly nomi- 
nated by the parties, shall serve as chairman of the Board 
of Monitors. A majority vote of the Monitors shall be 
determinative of any action to be taken by the Monitors. 
In the event of the inability, or unwillingness to serve, or 
other disability on the part of any Monitor, he shall be 
relieved of his duties and discharged of the obligations 
hereunder, and a successor Monitor shall be appointed in 
his place by the Court upon nomination by the party or 
parties, as the case may be, who nominated the Monitor 
to whose office the successor Monitor shall be appointed. 
Furthermore, the Monitors are at all times subject to 
removal by this Court in the exercise of its discretion 
for any cause and are subject as officers of the Court to 
supervision and direction of the Court in performing 
these duties as hereinafter enumerated. 


3. The Board of Monitors in order to insure the en- 
forcement and protection of all rights of the individual 
members and the subordinate bodies of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, as guaranteed by the provisions of 
the International constitution, in particular, 

a. the right to vote periodically for elective officers, 

b. the right to honest advertised elections, 

e. the right to fair and uniform qualifications to 

stand for office, 

d. the right to freedom to express views at meetings 
shall counsel with the General Executive Board of the In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America and make recommenda- 


269 


fons upon review of appeals taken pursuant to provisions 
of the International constitution. 


4. The Board of Monitors shall draft a model code 
of local union by-laws not inconsistent with the Inter- 
national constitution, or model provisions for inclusion 
therein not inconsistent with the International constitution, 
which model code or provisions the General Executive 
Board of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall 
recommend for adoption by the local unions. 


5. The General Executive Board in consultation with 
the Board of Monitors shall review and where needed 
establish accounting and financial methods, procedures and 
controls affecting all funds and properties held, received 
and disbursed by or on behalf of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, and its subordinate bodies. All persons 
having custody or management of such funds or properties 


shall be required to adhere to the recognized legal and 
equitable standards and obligations imposed upon fiduci- 
aries in the handling of such funds and properties. 


6. No officer of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
shall have a personal financial interest which conflicts with 
the full performance of his fiduciary duties as a representa- 
tive of the International, nor shall he own or have a sub- 
stantial business interest in any enterprise with which the 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America bargains collectively, 
or in any business enterprise which is in competition with 
any other business enterprise with which his union bargains 
collectively, nor shall he own or have a substantial business 
interest in a business enterprise a substantial part of which 
consists of buying from, selling to, or otherwise dealing 
with the business enterprise with which the International 
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Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America bargains collectively. 


The provisions of this section do not apply in the case 
of an investment in the publicly traded securities of widely 
held corporations which investment does not constitute a 
substantial enough holding to affect or influence the course 
of corporate decision. 


7. The General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America shall examine and review the status 
and condition of affiliated local unions under trusteeship to 
the end that trusteeships be removed and self government 
restored with all deliberate speed consistent with the best 
interests of the membership of such locals. The Board of 
Monitors shall examine and review the status and condition 
of locals where trusteeships are maintained and shall coun- 
sel with and make recommendations to the General Execu- 
tive Board looking toward the removal of trusteeships 
where removal is consistent with the best interest of the 
membership of the locals. 


8. The Board of Monitors appointed herein shall serve 
as such for at least one year and thereafter until a new 
convention of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America is held 
at which convention officers are duly elected and sworn; 
provided, however, that this Court after one year from the 
date of this order, in its discretion upon petition of the 
defendant International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, or upon 
petition of the Board of Monitors may discharge and re- 
lease said Board of Monitors, or the Court on its own motion 
may discharge them at any time. 


A new convention and election of officers shall be held at 
any time after the expiration of one year from the date of 
this order when the General Executive Board by majority 
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vote shall resolve to call such convention and hold such 
election. The Board of Monitors may recommend to the 
General Executive Board after the expiration of one year 
from the date of this order that a new convention and elec- 
tion be held. In all events such new convention and election 
of officers must be called and held within the time specified 
by the provisions of the constitution of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America as amended. 


9. The call for a new convention and election of officers 
of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall be issued in 
accordance with the International constitution by the Gen- 
eral Executive Board. 


a. Delegates to such convention shall be elected in 
strict and literal compliance with the International 
constitution. 

b. The General Executive Board of the International 
shall recommend to its affiliated locals that such dele- 
gates be elected by secret ballot and, where practicable, 
under the supervision of such outside agencies as the 
Honest Ballot Association. 

ce. The examination and approval of all credentials 
submitted by delegates to said convention shall be 
made by the convention Credentials Committee and the 
Board of Monitors is authorized to counsel with such 
Credentials Committee and make recommendations to 
it. 


10. The Board of Monitors shall receive compensation 
for the services performed by them in an amount to be de- 
termined by this Court, such payment to be made by the 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America. 


11. The Board of Monitors shall make a report at least 
semi-annually to this Court and at the conclusion of its 
services and may make recommendations after consultation 
with the General Executive Board for amendments to the 
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International constitution for proposal at the next Interna- 
tional convention. 


12. The General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America shall make available to the Board of 
Monitors such clerical and technical help as is reasonably 
required and necessary. 


13. No reprisal of any sort or nature shall be taken 
against the plaintiffs or any witnesses or affiants in this 
case or any other person or persons because of their partici- 
pation in or connection with this case and the General Ex- 
ecutive Board shall press charges against anyone violating 
this section. 


14. The International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America shall pay 
the fees of counsel for the plaintiffs and expenses incurred 
by those in the prosecution of this action, such fees and 
expenses to be determined by this Court. 


Ordered This 31st Day of January, 1958 


/s/ ¥. Dickinson Letts 
JUDGE 


We consent: 


/s/ Godfrey P. Schmidt 


/s3/ M. Joseph Blumenfeld 
/s/ Thomas Dodd 


I consent: 


/s/ Edward Bennett Williams 
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~ Philadelphia, Pa: 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the order directing a hearing on the Interim 
Report, which alleged improper conduct by the appellant 
prior to the date of the Consent Decree and sought his 
removal from office in consequence, constituted compliance 
with this Court’s directions, where appellant was not shown 
to have declined taking corrective action after having been 
requested to do so. 


2. Whether the order directing a hearing on the Interim 
Report constituted compliance with this Court’s directions, 
where one Monitor alleged without contradiction that he 
had been systematically excluded from the deliberations 
leading to the preparation and filing of that Report. 


3. Whether appellant’s motion for injunction, which 


alleged misrepresentation and concealment by the Moni- 
tors, their violation of this Court’s directives, and irrepar- 
able injury, stated a cause of action for equitable relief. 


4, Whether the District Court erred in denying appel- 
lant’s motion for injunction without a hearing and without 
making findings of fact and conclusions of law. 


5. Whether, in view of the Labor-Management Reporting 
and Disclosure Act of 1959, which affords a remedy at law 
for the matters complained of in this proceeding that is 
more speedy, more effective, and more appropriate than 
the present judicial supervision of a 1,600,000 member labor 
union, the present proceeding should be forthwith dis- 
missed without prejudice. 


INDEX TO BRIEF 


STaTeMENT oF QUESTIONS PRESENTED, 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
A. The ‘Interim Report’? of September 14, 1959 


B. The District Court’s Order of December G 
1959 


C. Reply of Appellant James R. Hoffa to the 
‘Interim Report’’ 


E. The Present Motion for an Injunction 
F. Application to This Court for Mandamus .... 


G. District Court’s Denial of the Motion for In- 
junction 


I. The District Court Has Sanctioned a Procedure 
by the Monitors Which Violates on Its Face the 
Directions of This Court 


A. This Court directed a four-stage procedure 
designed to effectuate corrective measures, 
while the Monitors with the approval of the 
District Court are pursuing a two-stage pro- 
cedure with punitive ends 


- The illegal procedure approved by the Dis- 
trict Court is aggravated by the circum- 
stances that the Monitor’s charges against 
this appellant were stale and involved a plain 
misreading of the Consent Decree 


C. The procedure approved by the District Court 
is further defective in that the Board of 
Monitors did not function as this Court had 
directed 
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Page 
II. This Appellant’s Motion for Injunction Prop- 
erly Invoked, and Stated a Cause of Action for, 
Equitable Relief Against the Imminent Threat 
of Irreparable Injury 20 
A. This appellant sought in personam equitable 
relief against the members of the Board of 
Monitors 20 
B. The motion for injunction alleged facts 
amounting to actionable fraud, a recognized 
head of equitable relief 22 
'. The motion for injunction alleged a failure on 
the part of the Monitors to comply with the 
mandate of this Court, and that is also a 
recognized basis for extraordinary relief ... 
D. The motion for injunction alleged imminent 
and irreparable injury 


III. The District Court’s Denial of the Motion for In- 

junction Without a Hearing and Without Mak- 

ing Findings Violated the Federal Rules of Civil 
Procedure in Two Vital Respects 27 

A. Denial of the motion for injunction without 

affording the moving party a hearing vio- 
lated Civil Rule 65(a) 27 

B. Failure to make findings of fact and conclu- 
sions of law violated Civil Rule 52(a) 29 


’,Inasmuch as Judicial Supervision of a Labor 
Union Not Only Goes to the Very Verge of Fed- 
eral Equity Jurisdiction But, as This and Re- 
lated Appeals Demonstrate, Is Il] Adapted to 
Attain the Ends Sought, It Would Be Appro- 
priate, Now That Congress Has Provided a New, 
Comprehensive and Fully Adequate Legal Rem- 
edy for All of the Matters Complained of, to 
Reverse the Judgment Below With Directions 
to Dismiss the Entire Proceeding Without Prej- 
udice 
A. Two years’ experience of the present moni- 

torship and of its resultant irregularities 
demonstrates the inappropriateness of judi- 
cial supervision of a labor union 

. Congress has provided a new and more ef- 
fective statutory remedy at law for the 
matters complained of in this proceeding, 
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which in significant respects curtails the 
powers of the District Court sitting in equity 35 

C. The new Act applies to and supersedes the 
present litigation 37 
D. The new Act constitutes a compelling reason 
for the District Court to refuse to exercise 
further jurisdiction in the present proceeding 39 


V. If the Court Is Not Prepared to Order the Cause 
Dismissed Without Prejudice, the Judgment 
Below Denying Appellant’s Motion for a 
Preliminary Injunction Must Be Reversed, With 
Instructions to Grant a Hearing on the Motion 


ConcLusion 


TABLE OF CITATIONS 
Cases: 
Alabama Pub. Serv. Comm. v. Southern R. Co., 341 
U.S. 341 
aye Collieries Corp. v. United States, 331 U. S. 
13 
Bank of Madison v. Graber, 158 F. 2d 137 
Barsky v. Holtzoff, No. 126, Mise., April 1947 Term ... 
Beacon Theatres, Ine. v. Westover, 359 U. S. 500 
Berger v. United States, 255 U.S. 22 .............--- 
Briggs v. Pennsylvania R. Co., 334 U. S. 304, 306 .... 
Carpenters’ District Council, ete. v. Cicci, 261 F. 2d 5, 3 
7-8 : 


3)! sas oaaivacmureaoes «pene pamas somaw ease sce 8 28, 30 
Ex Parte Collett, 337 U. S. 55 .......... eee eee ees 38 
Elgin, J. & E. Ry. v. Durley, 325 U. S. 711, 757-58 .... 25 
English v. Cunningham, 106 U. S. App. D. C. .., 269 F. 
1, 2, 8, 11, 12, 15, 
16, 17, 18, 19, 20, 
24, 32, 33, 37, 41 
English v. Cunningham, 4 L. Ed. 2d 42, 80 Sup. Ct. 18, 
361 U. S. 897, 905 2, 16, 31, 33 
Federal Home Loan Bank of San Francisco v. Hall, 225 
F. 2d 349 (C.A. 9) 23 
Florida Lime Growers v. Jacobsen, 362 U. S. 73 
Hallowell v. Commons, 239 U. 8S. 506 38, 39 
at v. Board of Control of Florida, 253 F. 2d 752 
(C.A. 5) 
Himely v. Rose, 5 Cranch 313 


Index to Brief Continued 


Hopkins v. Wallin, 179 F. 2d 136 (C.A. 3) 

Hynes v. Grimes Packing Co., 337 U. 8. 86 

Insurance Group Committee v. Denver & R. Co., 329 
U. S. 607 

Mayo v. Lake Canning Co., 309 U. S. 310, 316 

Metalock Repair Service, Inc. v. Harman, 258 F. 2d 
809 (C.A. 6) 

National Fire Insurance Co. v. Thompson, 281 U. S. 331 

National Labor Relations Board v. Drivers Local 
Union, 362 U. 8. 274 

Ohio Oil Co. v. Conway, 279 U. S. 813 

Sims v. Greene, 161 F. 2d 87, 88 

Smallwood v. Gallardo, 275 U. S. 56 

Virginia v. West Virginia, 246 U. S. 565 


SraTuTEs: 


Labor-Management Reporting and Disclosure Act of 
1959, P. L. 86-257, 73 Stat. 519 


Section 101 
Section 401 
Section 401(h) 
Section 403 
28 U.S.C. § 144 
28 U.S.C. § 1291(a) (1) 
28 U.S.C. § 1292(a) (1) 
29 U.S.C. §§ 401-531 
Ruts: 
Federal Rules of Civil Procedure: 
Rule 52(a) 
Rule 65(a) 27 
Rule 65d) cocis scncinessciewswsoee sac teses 12, 13, 16 
Rule: Si (Db): w05% esis ecvieleessioesswans aeneeetese 23 


Rule 20 of the Supreme Court of the United States ... 


MISCELLANEOUS: 


IN THE 


United States Court of Appeals 


For raz Disraicr or CorumBia Crecuir 
No. 15,704 


Joun F. ENGLISH, ET AL., 
Appellants, 
v. 


Joun CunNINGHAM, ET AL., 
Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT JAMES R. HOFFA 


JURISDICTIONAL STATEMENT 

Following this Court’s opinion in English v. Cunning- 
ham, 106 U.S. App. D.C. ——, 269 F. 2d 517, and after 
certain further proceedings in the District Court, which 
are set forth in the Statement below, James R. Hoffa, a 
defendant below and one of the appellants here, filed on 
March 29, 1960, a motion for a temporary and permanent 
injunction to restrain the then members of the Board of 
Monitors from taking further action in the disciplinary 
proceedings which they had instituted against him, essen- 
tially on the ground that such proceedings were being 
undertaken in violation of the mandate of this Court. On 
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April 29, 1960, that motion was denied by the District 
Court (Jackson, J.), and the disciplinary proceedings were 
set for hearing on May 3, 1960. 


On April 30, 1960, the defendant Hoffa appealed to this 
Court from the foregoing denial of his motion for an in- 
junction, and filed in this Court a motion to stay, pending 
the determination of the appeal, the effectiveness of the 
District Court order, and to stay any further proceedings 
on the ‘‘Interim Report’? which was the subject of the 
motion for preliminary and permanent injunction below. 


On May 2, 1960, this Court issued the stay as prayed for. 


The jurisdiction of this Court to hear and determine the 
present appeal rests on 28 U.S.C. § 1292(a) (1). 


STATEMENT OF THE CASE 
A. The “Interim Report” of September 14, 1959 


The earlier proceedings herein are fully set forth in this 
Court’s opinion in English v. Cunningham, 106 U.S. App. 
D.C. _-., 269 F. 2d 517, in which the Supplemental opinion 
and the judgment were entered on July 9, 1959. 


On August 4, 1959, Mr. Justice Frankfurter, as Acting 
Cireuit Justice, denied the stay of this Court’s judgment 
which had been requested by the appellants. See 4 L. ed. 
2d 42, 80 Sup. Ct. 18. 


On November 16, 1959, the Supreme Court denied cer- 
tiorari to review the judgment of this Court. 361 U.S. 897, 
905. 


Meanwhile, on September 14, 1959, while appellants’ peti- 
tion for certiorari was pending in the Supreme Court, and 
before the Supreme Court had reconvened—its October 
1959 Term commenced on the 5th of that month—the Board 
of Monitors filed its ‘‘Interim Report.’’ The Chairman of 
the Board of Monitors, O'Donoghue, stated in his deposi- 
tion that one of the reasons he filed the Interim Report at 
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that time was that ‘‘I wanted the Supreme Court to know 
we were even petitioning for violations of the decree and 
for the removal of Mr. Hoffa before they passed on cer- 
tiorari.’? (M. F. O’Donoghue deposition, April 6, 1960, 
p. 109.) 


This Interim Report complained of three alleged viola- 
tions of the Consent Decree of January 31, 1958 by the 
appellant Hoffa (J.A. 1-6). 


(1) The first of these was the so-called Sun Valley trans- 
action, which involved the deposit, in 1955 and 1956, of 
$500,000 of funds of Truck Drivers Local No. 299, Detroit, 
Michigan, in Florida National Bank. It was alleged that, 
after $100,000 had been repaid, the defendant Hoffa told 
the Board of Monitors on August 11, 1959, that he had 
directed the removal of the balance of $400,000; that the 
bank had refused to honor the checks seeking to withdraw 
this sum, on the ground that when the deposit was made, 
there was an agreement that the funds would remain on 


deposit until the loan to Sun Valley was repaid; that the 
deposits had never drawn interest for the members of 
Local 299; that the defendant Hoffa was in April 1955 
granted an option to purchase a substantial percentage of 
the stock of Sun Valley, Inc.; and that he did not relinquish 
this option until about November 15, 1958. 


(2) The second alleged violation involved a deposit of 
$50,000 of Local 299 funds, in October 1956, in a non- 
interest-bearing account in the Commercial State Bank and 
Trust Co. of New York, which was maintained until Sep- 
tember 1958. It was alleged that one Dranow, who ar- 
ranged the meeting at which the opening of the aforemen- 
tioned deposit was discussed, overdrew his account in said 
bank; that Dranow in October 1956, purchased the John W. 
Thomas Department Store in Minneapolis; and that certain 
other Teamster organizations—the Michigan Conference of 
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Teamsters and the Central States Southern and South- 
western Pension Fund—loaned this store $1,200,000. 


(3) The third alleged violation was in opening, in Octo- 
ber 1954, of a $125,000 non-interest-bearing account in the 
Fidelity Bank and Trust Company of Indianapolis with 
Local 299 funds. It was alleged that, following a confer- 
ence with the Board of Monitors, the defendant Hoffa 
had informed the Board that this deposit had been with- 
drawn, and on August 13, 1959, had been placed in a sav- 
ings account. 


The Board of Monitors concluded that each of the bank 
transactions violated par. 5 of the Consent Decree, and 
that the defendant Hoffa’s acquisition of the Sun Valley 
option violated not only par. 5 but also par. 6 of the Con- 
sent Decree as well. 


The Board requested the District Court (1) to require 


the defendant Hoffa ‘‘to account fully concerning each of 
the above transactions,’’ and (2) to authorize the Board 


of Monitors to utilize discovery procedures to obtain tes- 
timony concerning their transactions. 


The Interim Report then concluded: 


“The Board of Monitors respectfully requests the 
court that the matters contained herein be set down 
for an early hearing and that after such hearing, and 
in the event the court finds that the decree has been 
violated, that the court take such action as may be 
warranted, including without limitation, removal of 
defendant Hoffa from office as Provisional General 
President, surcharging defendant Hoffa with any loss 
of income to the members of Local 299 occasioned by 
the acts set forth above, and that the court direct 
the Monitors to file a report and recommendation with 
the General Executive Board of the International 
Brotherhood of Teamsters for the processing of dis- 
ciplinary charges against the membership rights of 
the defendant, Provisional General President Hoffa, 
and the court take such further action as may be 
just and equitable in the premises.”’ 
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This Interim Report was signed by Monitors O’Donoghue 
and Smith. Monitor Maher did not sign, and filed a sepa- 
rate report. (J.A. 7-28) 


Monitor Maher’s report made these major points: (a) 
The Board could not properly consider events antedating 
the Consent Decree since to do so would make that decree 
retroactive (pars. 1, 6, (26). b) The Interim Report was 
based on untested testimony, it ignored evidence to the 
contrary (pars. 9-15), and its formulation turned the Board 
into an investigatory and accusatory body like a grand 
Jury (pars. 3-5)—‘‘except that such a body requires the 
testimony of witnesses’? (par. 5). (c) The Interim Report 
was based in part on a confidential report and on a secret 
investigation (pars. 9, 17, 36, 43). (d) The Interim Re- 
port nowhere disclosed the reason why it was necessary 
for a labor union to keep substantial sums in non-interest- 
bearing accounts, viz., to be able to pay strike benefits im- 
mediately (pars. 20-25). (e) The Interim Report’s re- 
quest for a court hearing was premature, because the 
Board had not asked this appellant for an explanation 
(par. 49). ‘‘Further, this Monitor believes the Board 
should first ascertain the facts, and fit the relief to the 
facts, not vice versa”’ (par. 51). (f) Monitor Maher stated, 
with great detail, facts showing that he had been syste- 
matically excluded from the preparation of the Interim 
Report (pars. 27-48), which ‘‘evidence a predetermination 
of this important matter by the majority of the Board”’ 
(par. 46). 


B. The District Court’s Order of December 7, 1959 


Following the denial of certiorari, the District Cour. 
(Letts, J.), after argument, on December 7, 1959, ordered 
the Board of Monitors to utilize all necessary discovery 
processes to examine all persons and documents relevant 
to the Interim Report; ordered the defendant Hoffa to 
account fully regarding each of the transactions mentioned 
in the Interim Report ‘‘by filing verified written state- 
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ments admitting or denying the truth of the allegations 
contained in the * * * Interim Report, and fully explaining 
each transaction’’; and further ordered ‘‘that the Board 
of Monitors upon completing the discovery processes ren- 
der a comprehensive report to the Court on its findings.’’ 


No such further report has ever been filed by the Board 
ot Monitors or any of them. 


C. Reply of Appellant James R. Hoffa to the “Interim Report” 

Pursuant to the second paragraph of the foregoing order, 
the defendant Hoffa on December 28, 1959, filed an affi- 
davit answering the allegations of the Interim Report as 
follows: 


(1) With respect to the Sun Valley transaction, Hoffa 
deposed that all of the funds of Local 299, of which he 
was President, that were deposited in the Florida National 
Bank were drawn from a non-interest-bearing account in 
the City Bank of Detroit; that it was his understanding, 


confirmed both orally by the President and in writing by 
the cashier of the Florida National Bank, that the funds 
of Local 299 were unencumbered and were not to be con- 
sidered a pledge for any Sun Valley indebtedness; that 
in the reorganization proceedings of Sun Valley, Inc., the 
bank did not claim the deposit as collateral or as being 
encumbered or pledged; that on August 11, 1959, the de- 
ponent and other officers of Local 299 attempted to with- 
draw the funds; that when withdrawal was refused, suit 
was immediately instituted against Florida National Bank 
by Local 299 in the United States District Court for the 
Southern District of Florida; that deponent never exer- 
cised his option to buy Sun Valley stock; and that when 
he relinquished such option, its purchasers paid Local 299 
the amount of interest which would have accrued had the 
money been drawing interest, viz., $37,547.89, which has 
been deposited to the account of Local 299. 


(2) With respect to the Commercial State Bank and 
Trust Co. of New York transaction, the defendant Hoffa 
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deposed that the deposit was solicited by one of that bank’s 
officers for a Time Deposit bearing interest; that on dis- 
covering that the deposit did not bear interest, deponent 
placed the matter in the hands of an attorney; and that the 
deposit was never pledged or intended to support anyone’s 
overdrafts. 


Deponent further stated that the Michigan Conference’s 
loan to the John W. Thomas Department Store was re- 
paid with over $8000 interest, and that about $110,000 of 
the Central States &. Pension Fund has been repaid. 


(3) With respect to the Fidelity Bank and Trust Co. of 
Indianapolis transactions, deponent stated that this deposit 
had been drawn from a non-interest-bearing account at the 
City Bank of Detroit; that the deposit in the Indianapolis 
bank had never been incumbered; that it was withdrawn 
on August 11, 1959, and placed in an interest-bearing sav- 
ings account in the Public Bank of Detroit; and that his- 
torically, because of the nature of union business, non- 


interest bearing commercial accounts have been maintained 
by Local 299. (J.A. 29-40) 


D. Order Setting Hearing 


Following this Court’s denial of a stay of the Order of 
December 7, 1959, the September 14 Interim Report of the 
Board of Monitors was, on January 18, 1960, set for hear- 
ing on February 23. That hearing was continued from 
day to day until February 25, at which time, by reason of 
the serious illness of the defendant Hoffa’s counsel, James 
E. Haggerty, Esq., the hearing was postponed until April 
27. 

E. The Present Motion for An Injunction 

On March 29, 1960, the defendant Hoffa filed the mo- 
tion for a preliminary and permanent injunction, the de- 
nial of which constitutes the subject matter of the present 
appeal. (J.A. 42-65) 
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This motion may be summarized as follows: 


It alleged, first, that the proposed trial of the defendant 
Hoffa would constitute a violation of the opinion and man- 
date of this Court, basically because it short-circuited the 
procedure prescribed by this Court, by jumping into dis- 
ciplinary action before there had been any violation of any 
specific order of the District Court in implementation of 
the Consent Decree. 


It alleged, inter alia, that the charges made in the In- 
terim Report regarding the New York and Indianapolis 
bank transactions were moot, since Hoffa had already com- 
plied with the Monitors’ requests in connection there- 
with. 


It alleged, inter alia, that the charge made in the Interim 
Report concerning the Sun Valley transaction was ‘‘know- 
ingly incomplete and misleading,’’ inasmuch as the deposit 
in the Florida National Bank had been recognized by its 
officers as subject to withdrawal by check, and inasmuch as 
Local 299 had brought suit to effect return of the deposit. 
The motion also alleged that the defendant Hoffa’s acquisi- 
tion of an option to purchase stock in Sun Valley Inc., did 
not violate any portion of the Consent Decree as construed 
by the Board of Monitors as originally constituted. 


It alleged, inter alia, that the request of the majority of 
the Board of Monitors in the Interim Report for the de- 
fendant Hoffa’s removal was in direct conflict with the 
Board’s own interpretation of the Consent Decree that it 
pressed on this Court in its brief in No. 14983, English v. 
Cunningham, 269 F. 2d 517. 


The motion alleged serious and irreparable injury to 
the defendant Hoffa and prayed ‘‘that the majority mem- 
bers of the Board of Monitors * * * be temporarily and 
permanently enjoined from taking any further action with 
respect to the disciplinary proceedings they have instituted 
against him in all of his aforesaid capacities [General 
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President of the International Union; President of Joint 
Council No. 48; President of Local 299], and that the 
order of the Court fixing the time for the trial on April 27, 
1960, be dismissed.”’ 


The Monitors’ opposition to the foregoing motion for a 
temporary and permanent injunction, dated April 15, 1960, 
was confined to asserting the propriety of the procedure 
that the Board followed in submitting its interim report. 
No responsive pleading to the motion for an injunction 
was ever filed by them. (J.A. 88-94) 


F. Application to This Court for Mandamus 


Inasmuch as both the motion for injunction as well as 
the interim report were both scheduled for hearing on 
April 27, 1960, and since Judge Letts had departed on 
vacation and was not scheduled to return before that date, 
the appellant Hoffa on April 14, 1960, filed in this Court 
a petition for a writ of mandamus or of prohibition, di- 


rected against Monitors O’Donoghue and McShane and 
Judge Letts, to halt the hearing on the Interim Report of 
14 September. Arguments on that petition (No. 15,676) 
and on a similar petition filed on behalf of certain other 
defendants (No. 15,679) were heard in this Court on April 
22,1960. On May 17, 1960, this Court dismissed the above 
petitions for mandamus as moot. 


Meanwhile, on April 16, 1960, the appellant Hoffa filed 
a certified affidavit of bias and prejudice against Judge 
Letts under 28 U.S.C. § 144, on the ground that the latter 
had announced that he would remove this appellant. On 
his return from vacation, on April 27, Judge Letts upheld 
the sufficiency of the affidavit, and recused himself with 
respect to the hearing on the motion for injunction and the 
hearing on the September 14 interim report, but not with 
respect to any other matters in the pending Cunningham 
v. English litigation (Civil Action No. 2361-57 below). 
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G. District Court’s Denial of the Motion for injunction 


The Chief Judge of the District Court then assigned the 
hearing of the matters given up by Judge Letts to Judge 
Jackson, who, on April 28 and April 29 heard arguments 
on the motion for preliminary injunction, (J.A. 95-203) 


The appellant Hoffa was not permitted to introduce any 
testimony in support of the allegations in his motion for 
a preliminary injunction. His counsel, however, in argu- 
ing in support of the motion, made numerous offers of 
proof additional to the allegations made in the motion. 
(J.A. 100, 102, 104, 108, 121, 127) 


Immediately at the close of the arguments on the mo- 
tion, the District Court (Jackson, J.), denied it in all re- 
spects, and set the hearing on the September Interim Re- 
port for May 3, 1960. This oral determination was then 
embodied in an order, which did not include any findings 
of fact or conclusions of law. (J.A. 204-205) 


The defendant Hoffa took the present appeal (No. 15,- 
704) and simultaneously moved in this Court for a stay. 
On May 2, 1960, after having heard argument, this Court 
stayed the effective date of Judge Jackson’s order, and 
also stayed and enjoined the Interim Report pending the 
hearing of certain related appeals. 


The present brief is filed pursuant to this Court’s sub- 
sequent order of May 5, 1960. 


STATEMENT OF POINTS 


1. Both the Interim Report and the order directing a 
hearing thereon violate on their face this Court’s prior 
direction for a four-step procedure under the Consent De- 
cree, 


2. Both the Interim Report and the order directing a 
hearing thereon violate this Court’s prior direction that 
the Board of Monitors must act in concert after mutual 
consultation. 
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3. Appellant’s motion for injunction stated a cause of 
action for equitable relief against the remaining members 
of the Board of Monitors. 


4. The District Court erred in denying appellant’s mo- 
tion for injunction without a hearing and without making 
findings of fact and conclusions of law. 


5. Since the Labor-Management Reporting and Dis. 
w affords a remedy at law for re- 
? 
effective and appropri 
the present proceeding 
dice. 
SUMMARY OF ARGUMENT 


I. The District Court has sanctioned a procedure by the 
Monitors which violates on its face the directions of this 
Court. 


A. This Court directed a four-stage procedure designed 
to effectuate corrective measures, viz. One, request to 
this appellant for corrective action; Two, report to the 
District Court in the event of no 
ing on the dispute with speci 
appropriate; and, Four, 
pliance. See 269 F, 94 
the Monitors skipped s 


2 
short-cireuiting. The 
with the direction in the District Court’s order of Decem- 
ber 7, 1959, to make a report after completing authorized 
discovery procedures. It would be difficult to find another 
instance of such a plain violation of an appellate court’s 
specific direction. 

B. The charges against this appellant were stale, inas- 
much as each involved matters antedating the Consent De- 
cree. The Interim Report alleged that each charge in- 
volved violations of generalized paragraphs of the Con- 
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sent Decree, which, this Court had said (269 F. 2d at 524 
525), needed first to be implemented by orders that were 
specific in the sense of Rule 65(d), F.R. Civ. P. Here also 
the Monitors, with the District Court’s approval, are 
violating this Court’s directions. 


C. Moreover, the Board of Monitors did not function as 
this Court had directed (269 F. 2d at 530), with the par- 
ticipation of all three Monitors. The separate report of 
Monitor Maher, shows that he was systematically excluded 
from the deliberations that led to the preparation and filing 
of the Interim Report. This irregularity, also, has now 
been approved by the District Court. 


Il. This appellant’s motion for injunction properly in- 
voked, and stated a cause of action for, equitable relief 
against the imminent threat of irreparable injury. 


A. This appellant sought in personam equitable relief 
against the members of the Board of Monitors. The cir- 
cumstances that his motion also sought to vacate a prior 
court order did not and could not subtract from the essen- 
tially injunctive relief asked against the Monitors; and the 
denial of that relief is appealable. 


B. The motion for injunction alleged facts amounting to 
actionable fraud—a recognized head of equitable relief— 
viz., concealment of material facts showing that this ap- 
pellant had already complied with and corrected the mat- 
ters concerning which the Interim Report complained. 


C. Additionally, the motion for injunction alleged a non- 
compliance by the Monitors with the mandate of this Court 
in two significant respects, and that is also a recognized 
basis for extraordinary relief. 


D. The motion for injunction alleged imminent and irre- 
parable injury, not only to this appellant, but also to the 
1,600,000 member union of which he is General President 
and Chief Executive and Jurisdictional Officer. 
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II. The District Court’s denial of the motion for in- 
junction without a hearing and without making findings 
violated the Federal Rules of Civil Procedure in two vital 
respects. 


A. Denial of the motion for injunctions without afford- 
ing the moving party a hearing violated Civil Rule 65(a). 


B. Failure to make findings of fact and conclusions of 
law violated Civil Rule 52(a), a failure which was not 
cured by the recitals in the order. Such recitals do not 
constitute fair compliance with the rule, particularly the 
recital of lack of irreparable injury, which was made with- 
out taking evidence. 


IV. A. Judicial supervision of a vast labor union through 
a Board of Monitors is ‘‘an unusual manifestation of 
equity powers,’’ and after more than two years has been 
proved a notably ineffectual one. (1) The machinery avail- 
able is inappropriate; the Board of Monitors has not func- 
tioned as a Board. (2) Both the earlier appeal and this 
record show that neither the Board nor the Court below 
have a proper basic conception of how the monitorship 
should operate. (3) The Chairman of the Board of Moni- 
tors is obsessed with the necessity for removing this ap- 
pellant from office. (4) The fees heretofore allowed show 
that the required standard of frugality cannot be main- 
tained. (5) The monitorship has given rise to a prolifera- 
tion of appeals and applications to this Court. (6) Inter- 
vention by 160,000 members of the union has been denied 
below. (7) After holding sufficient an affidavit of bias 
and prejudice, the District Judge did not withdraw from 
the case as a whole, but only from one facet thereof. 
Plainly, then, the monitoriship has broken down and is out 
of control. 


B. The Labor-Management Reporting and Disclosure 
Act of 1959 affords the plaintiffs every redress for griev- 
ances that they sought, and provides a more effective and 
a@ more appropriate machinery than judicial supervision 
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of a labor union. Moreover, Sections 401(h) and 403 of 
the Act preclude appellant’s removal in the pending litiga- 
tion, while the continuance of the monitorship hampers the 
election rights of individual union members that are de- 
clared in Sections 101 and 401. This Court has the power 
to now order an immediate election. 


C. Quite apart from the greater effectiveness of the new 
Act, its enforcement policy applied to and supersedes the 
present litigation. All of plaintiffs’ rights would be saved 
by a dismissal without prejudice. 


D. Even if jurisdiction still exists, considerations of 
sound judicial administration compel the conclusion that 
it should no longer be exercised. A dismissal without 
prejudice will not only take the District Court out of the 
labor union business, an activity for which, as more than 
two years’ experience amply demonstrates, it is neither 
fitted nor equipped, but such action would afford the in- 
dividual members of the union a far more speedy, and 


efficient remedy under the new Act than they would pos- 
sibly obtain through a continuation of the monitorship. 


V. If the Court is not prepared to order the cause dis- 
missed without prejudice, then the judgment below which 
denied appellant’s motion for a preliminary injunction 
must be reversed, with instructions to grant a hearing on 
that motion. In view of the proceedings already had, this 
Court should reaffirm the necessity for following the pro- 
cedure heretofore prescribed, and for joint consultation on 
and consideration of all matters by the Board of Monitors 
as a body. 

ARGUMENT 
L THE DISTRICT COURT HAS SANCTIONED A PROCEDURE BY THE 


MONITORS WHICH VIOLATES ON ITS FACE THE DIRECTIONS OF 
THIS COURT 


The gravamen of appellant’s complaint in this Court, 
on the earlier mandamus (No. 15,676) as well as here, is 
that he is seeking relief against the Monitors’ violations of 
this Court’s directions. 
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A. This Court directed a four-stage procedure designed to effec- 
tuate corrective measures, while the Monitors with the ap- 
proval of the District Court are pursuing a two-stage proce- 
dure with punitive ends 


In the course of its earlier opinion, this Court twice 
spelled out the course to be pursued by the Monitors. It 
said (English v. Cunningham, 269 F. 2d 517, 522-523, 525 
[Court’s footnotes included)) : 


‘Phe Monitors may make recommendations to the 
defendants in areas where the defendants have sub- 
stantive obligations unde rthe consent decree. These 
recommendations may be in writing if desired. Pref- 
erably they should be issued only after consultation 
and accompanied with efforts to obtain compliance.” 
If the Monitors are advised that defendants fail to 
comply in any significant respect with their obligations 
under the consent decree, the Monitors may so report 
to the court. They are required to report at least semi- 
annually and of course may do so oftener, for this duty 
is not to be construed narrowly. The court itself, after 


due opportunity for defendants to be heard, may issue 
orders within the scope of the consent decree, validly 
modified as hereinafter explained. We emphasize that 
action of the court must rest upon its decrees, not 
upon the Monitors’ recommendations as such, and is 
to be embodied in an order of the court, not conveyed 
by reference to a separate instrument.* 


id . * * * * * . o 


“<In this connection and in order to clarify the rela- 
tionship of the court-appointed Monitors to these pro- 
ceedings, we state again how the Monitors are to 
function. They may make recommendations, in writing 
if desired, in those areas where the defendants have 
substantive obligations under the consent decree as 


14 Since the only valid ‘orders’ are those of the court, the termin- 
ology ‘Orders of Recommendation’ used by the Monitors should be 
abandoned. While this has more to do with method than with sub- 
stance, it is obvious that the method by which the Monitors function is 
important. 


15 An illustration of the necessity for this—but not the only justifi- 
cation therefor—is that recommendations of the Monitors, judging by 
experience, often called for action within certain time schedules im- 
possible to meet when the court approved the recommendation.’’ 
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validly modified. If the defendants fail to comply in 
any significant respect with these obligations, whether 
or not the subject of a recommendation, the Monitors 
may report this fact to the court. The court, after 
affording a hearing to the defendants, may order the 
defendants to take any necessary action within the 
scope of its decrees. These court orders hereafter must 
themselves provide what the defendants are to do, not 
simply refer to previous or future recommendations”’’’ 


17 ‘‘See footnote 15, supra.’’ 


The foregoing directive was characterized by the Circuit 
Justice (361 U.S. at 909; 4 L. ed. 2d at 45; 80 Sup. Ct. at 
21) as ‘‘ a most protective procedure.’’ 


Otherwise stated, four steps were required. One, the 
Monitors would call on this appellant to take corrective 
action, preferably after consultation. Two, in the event of 
non-compliance by the appellant, the Monitors would re- 
port such fact to the District Court. Three, the District 
Court would hold a hearing, at the end of which, in ap- 
propriate instances, there would be a specific direction— 
specific, see 269 F. 2d at 524-525, in the sense of Rule 
65(d), F. R. Civ. P.—to take action. If appellant failed to 
comply with the District Court’s order, then—but only 
then—would the time come for step Four, the invocation of 
sanctions for non-compliance. 


The Board of Monitors found this prescribed procedure 
too slow. Instead, they filed the Interim Report of Sep. 
tember 14, which did not call on appellant to do anything; 
which, as the motion now in question alleges, failed to 
inform the District Court that appellant had already fully 
complied with the Monitors’ recommendations in two re- 
spects, and, insofar as he was able, in the third; and which 
requested a hearing looking to appellant’s removal. 


That is to say, skipping steps Two and Three, which this 
Court prescribed as indispensable prerequisites, the Moni- 
tors were planning immediately to proceed to Step Four— 
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with a view to appellant’s removal from office. The Moni- 
tors did not seek corrective action, but only punitive action; 
they were not interested in appellant’s compliance, but 
only in his removal from office; they plainly sought to 
eliminate the protective features from ‘‘a most protective 
procedure’? which this Court had prescribed. 


The terms of the District Court’s decree of December 
7, 1959 were not necessarily inconsistent with this Court’s 
directions. That decree directed appellant to reply to the 
charges, which he did; it directed the Monitors to obtain 
both written and oral evidence, which they did; and it then 
directed the Monitors, after completing their collection of 
evidence to report to the District Court. This report might 
have done service as step Two. But the Monitors did not 
comply with the last portion of the December 7 order, and 
have never complied with it to this day. No report has ever 
been made. Instead, they proceeded to the hearing looking 
to this appellant’s removal—step Four—and the ruling 
below holds that to be proper. 


Otherwise stated, the District Court has now sanctioned 
approval of a procedure which confines itself to steps One 
and Four, entirely eliminating steps Two and Three. It 
would be difficult, we submit, to find a parallel example of 
such a plain and palpable violation of an appellate court’s 
specific direction as is involved in the proceeding now under 
review. 


B. The illegal procedure approved by the District Court is ag- 
gravated by the circumstances that the Monitors’ charges 
against this appellant were stale and involved a plam mis- 
reading of the Consent Decree 


First. The Consent Decree in the present case was 
entered on January 31, 1958; the decree appealed in 
English v. Cunningham, 269 F. 2d 517, was entered on 
February 9, 1959; and the Interim Report now in question 
was filed on September 14, 1959. 
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Yet the dates of the three transactions complained of in 
that Interim Report were April 1955 and November 1956 
(Sun Valley); October 29, 1956, through September 22, 
1958 (Commercial &. Bank of N. Y.) ; and October 28, 1954 
(Fidelity &. Bank of Indianapolis). 


Right on their face, these were not only stale charges, 
but excessively stale charges. Moreover, the Interim Re- 
port disclosed that this appellant attempted compliance 
with the Monitors’ request in respect of the still executory 
portions of the Sun Valley transaction, and that both the 
Commercial (N. Y.) and the Fidelity (Indianapolis) bank 
deposits had been withdrawn before its date. This appel- 
lant’s reply disclosed that he had, insofar as it was within 
his power, complied with every recommendation made by 
the Monitors with respect to all of the transactions men- 
tioned in the Interim Report. 


Monitor Maher in his separate report very clearly 
pointed out that the charges all antedated the Consent 
Decree. 


Second. The Interim Report alleged that all of those 
transactions violated paragraph 5 of the Consent Decree, 
and that the Sun Valley transaction violated paragraph 6 
as well. (For the text of these paragraphs, see 269 F. 2d at 
533-534.) 


But the generality of those provisions does not meet this 
Court’s requirements as set forth in its opinion, 269 F. 2d 
at 524-525. On their face, those provisions are not self- 
executing; they must, as this Court there said, be imple- 
mented by orders that are specific in the sense of Civil 
Rule 65(d). 


Indeed, this Court found it necessary (269 F. 2d at 527- 
532) to make an exhaustive analysis of some thirteen 
‘Orders of Recommendation”’ and their Supplements to 
decide whether the District Court was right in ordering 
blanket compliance therewith. As the cited pages show, 
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the District Court’s generalized direction to comply was 
modified in many respects. 


Here the Monitors reverted to the disapproved earlier 
procedure—and have obtained the District Court’s ap- 
proval for so doing. The result is that by proceeding 
against this appellant on the basis that he had already 
violated two generalized provisions, the Monitors—with, 
now, the imprimatur of the District Court—are short- 
circuiting in still another respect the procedures carefully 
spelled out by this Court in its earlier opinion. 


C. The procedure approved by the District Court is further de- 
fective in that the Board of Monitors did not function as this 
Court had directed 


This Court said (269 F. 2d at 530), 


‘“‘We point out also that the Monitors must use pro- 
cedures which afford opportunity for all three Moni- 
tors to participate. Each has responsibilities as an 
officer of the court.’’ 


Here again, the situation in which the Interim Report 
was ordered to hearing did not comply with this Court’s 
directive. Indeed, we think the situation analogous to that 
of a three-judge-District Court, which, it has been held, 
cannot function unless all three judges are actually present. 
Ayrshire Collieries Corp. v. United States, 331 U.S. 132. 


In this connection, the Court’s attention is directed to 
the separate report of Monitor Maher to the Interim Re- 
port. That document, filed while Mr. Maher was still a 
member of the Board, indicates on its face that Monitor 
Maher was systematically excluded from the deliberations 
in which the Interim Report was prepared. Maher’s specific 
allegations remain uncontradicted on the present record. 
It is therefore accurate to state that the Interim Report 
was hatched and concocted in a secret—we could almost 
literally say, in a conspiratorial—session. 
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It would, we submit, be difficult even to imagine a more 
flagrant disregard of this Court’s specific admonition (269 
F. 2d at 530) that ‘‘the Monitors must use procedures 
which afford opportunity for all three Monitors to partici- 
pate.’’ 


Before leaving the present heading, we would emphasize 
that the four-step procedure that the orders below violated 
is not in any sense a new concept in this litigation. To the 
contrary, it is precisely the procedure that the Monitors 
urged on this Court in their brief on the former appeal. 
See the Monitors’ brief in No. 14983. All this was duly set 
forth in par. 18 of, and in Exhibit 7 to, the Motion for 
Temporary Injunction. (J.A. 50-53) 


IL THIS APPELLANT'S MOTION FOR INJUNCTION PROPERLY INVOKED, 
AND STATED A CAUSE OF ACTION FOR. EQUITABLE RELIEF 
AGAINST THE IMMINENT THREAT OF IRREPARABLE INJURY 

In the District Court, the Board of Monitors’ opposition 
to this appellant’s Motion for an Injunction was limited 

“to the propriety of the procedure it has followed in sub- 

mitting its interim report to the court.’’ It was only after 

the Motion had been denied below, and that denial had been 
appealed here that the Monitors, in opposition to the Stay 

(which this Court granted on May 2, 1960), argued that 

what was treated by both parties and the court below as 

an application for a preliminary injunction was really 
something else. The present point is addressed to that 
belated argument. 


A. This appellant sought in personam equitable relief against 
the members of the Board of Monitors 

The document now in question was captioned ‘‘Motion 

for Temporary and Permanent Injunction and for Vacat- 

ing Order Setting Date of Hearing on Interim Report.” 

In its introductory paragraph, this appellant ‘‘moves this 

Court (1) temporarily and permanently to enjoin Martin F. 


21 


O’Donoghue, Chairman of the Board of Monitors, and 
Lawrence T. Smith, Monitor, and their successors, from 
further action in the disciplinary proceedings instituted 
against him, General President of the International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen, and 
Helpers of America; * * *.’’ In the prayer to the motion, 
this appellant ‘‘respectfully prays that the majority mem- 
bers of the Board of Monitors, named above, be tempo- 
rarily and permanently enjoined from taking any further 
action with respect to the disciplinary proceedings they 
have instituted against him in all of his aforesaid capaci- 
ties * #99 


Unquestionably, those prayers would constitute the docu- 
ment a motion for an injunction, no matter how it was 
captioned—or even if it had no caption at all. 


The circumstance that the title of the document also 
included a Motion ‘‘for Vacating Order Setting Date of 
Hearing on Interim Report’’; that the first paragraph 
went on to move the Court ‘‘ (2) to vacate the order entered 
herein on the 14th day of September 1959 setting a date of 
hearing for the trial of the issues set forth in the Interim 
Report of the majority of the Board of Monitors’’; and 
that the prayer went on to ask ‘‘that the order of the Court 
fixing the time for the trial on April 27, 1960, be dis- 
missed,’’ did not and could not subtract from the essen- 
tially injunctive relief asked against the Monitors. 


The injunction portion of the Motion sought im personam 
relief; the vacating portion was a request to the court. 
Denial of the first part is appealable under 28 U.S.C. 
§ 1291(a) (1); denial of the second part is an unappealable 
interlocutory order. But, as the Supreme Court but very 
recently pointed out, an appealable portion carries the 
balance with it. Florida Lime Growers v. Jacobsen, 362 
US. 73. 
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B. The motion for injunction alleged facts amounting to action- 
able fraud, a recognized head of equitable relief 

The motion for preliminary injunction alleged (par. 4) 
that the allegation in the Interim Report concerning the 
Sun Valley deposit in the Florida National Bank ‘‘is 
knowingly incomplete and misleading.’’ This allegation 
was further documented in paragraphs 10, 11, 12, and 16 
of the Motion, and in the exhibits referred to therein. 


The motion for preliminary injunction alleged in para- 
graphs 9, 13, 14, and 16 that the other two matters com- 
plained of in the Interim Report had been rectified by this 
appellant, or else were materially incorrect in important 
material particulars. 


The motion alleged in paragraph 9 that the then majority 
members of the Board of Monitors, ‘‘who have stated that 
they wish to get rid of Hoffa, are now illegally using and 
abusing their offices as Monitors by preferring these ‘stale 
charges’ in their Interim Report * * *.’’ 


Moreover, the separate report of Monitor Maher, which 
was referred to in the motion, demonstrated not only that 
he had not been consulted with reference to the preparation 
of the charges, but that many of the charges were not well 
founded because essential facts had been omitted from the 
Interim Report. 


It is therefore plain from the face of the pertinent 
documents that the Interim Report was not only inaccu- 
rate but ‘‘knowingly incomplete and misleading,’’ was well 
founded. Passing as collateral any characterization of such 
action on the part of officers of the court, it is plain that 
the facts set forth in the motion for injunction, regardless 
of how they may or may not have been labeled, and quite 
apart from the failure to use the short word ‘‘fraud’’, 
adequately alleged an actionable misrepresentation that is 
sufficient to form the basis for equitable relief. 


In this connection, it is highly significant that Chairman 
O’Donoghue admitted on depositions (April 6, 1960, pp. 
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109, 111) that one reason for filing the Interim Report in 
September was because ‘‘I wanted the Supreme Court to 
know we were even petitioning for violations of the decree 
and for the removal of Mr. Hoffa before they passed on 
certiorari.’ This admission was made the basis of an offer 
of proof by appellant’s counsel on the argument on the 
motion for injunction. 


C. The motion for injunction alleged a failure on the part of the 
Monitors to comply with the mandate of this Court, and 
that is also a recognized basis for extraordinary relief 

One of the earliest rules of judicial administration is that 

a lower court has no power to deviate from a mandate 

issued by an appellate court. Briggs v. Pennsylvania R. 

Co., 334 U.S. 304, 306, citing Himely v. Rose, 5 Cranch 313, 

and many other cases. Accordingly, compliance with the 

terms of a mandate can and will be enforced by writ of 
mandamus. E.g., Federal Home Loan Bank of San Fran- 
cisco v. Hall, 225 F. 2d 349 (C.A. 9), and see cases cited in 

note 12 at pp. 385-386. 


Mandamus having been abolished, see Rule 81(b), F.R. 
Civ. P., a motion for injunction was the appropriate pro- 
cedure to obtain the same relief, viz., to enforce compliance 
with this Court’s mandate regarding the procedure to be 
followed. 


Interestingly enough, the Monitors opposed this appel- 
lant’s petition for a writ of mandamus from this Court in 
his efforts to force their compliance with this Court’s direc- 
tions. See Monitors’ Opposition in No. 15,676. 


It is significant in the present connection that, while the 
Supreme Court will grant certiorari to a Court of Appeals 
before judgment ‘‘only upon a showing that the case is of 
such imperative public importance as to justify the devia- 
tion from normal appellate processes”’ (Supreme Court 
Rule 20), it has granted the writ in such a situation where 
the question concerned the interpretation of its own man- 
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date on an earlier certiorari. Insurance Group Committee 
v. Denver &c R. Co., 329 U.S. 607. 


Here the motion alleged two incontrovertible deviations 
by the Board of Monitors from this Court’s express direc- 
tions: 


First, the motion showed that the Monitors were short- 
circuiting this Court’s directions (269 F. 2d at 522-523, 525) 
for ‘‘a most protective procedure’’ by pressing for puni- 
tive action in preference to seeking compliance, by going 
from step One to step Four and by-passing steps Two and 
Three (supra, Point I). 


Second, the motion (and the Maher report) showed that, 
in direct violation of this Court’s directions for consulta- 
tion among the Monitors (269 F. 2d at 530), one of the 
Monitors had been systematically excluded from the de- 
liberations that led to the preparation and filing of the 
Interim Report. 


Thus, in invoking the aid of equity to enforce the 
Monitors’ compliance with this Court’s procedural direc- 
tions, this appellant was not in any sense innovating, but 
was traveling a well-trod path. 


D. The motion for injunction alleged imminent and irreparable 
injury 
The motion for preliminary injunction alleged (par. 19) 
irreparable injury to this appellant, and the other appel- 
lants, notably the International Brotherhood showed the 
injuries it would sustain, if this appellant—its General 
President—were removed from office. 


Briefly—since these considerations have already been 
presented to this Court in connection with the application 
for the stay heretofore granted herein, as well as in the 
related mandamus proceedings, Nos. 15,676 and 15,679— 
the legal remedy by way of appeal is plainly inadequate, 
in view of this appeilant’s relationship to the International 
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Union. That is an organization of over 1,600,000 working- 
men, divided into some 860 locals. Its collective bargaining 
agreements blanket industries and commercial concerns all 
over the country. Its pension funds provide livelihood to 
thousands upon thousands of retired workers and depend- 
ents. And this appellant is its General President and its 
Chief Executive and Jurisdictional Officer. 


The proceedings against him on the basis of the Interim 
Report would last, on a conservative estimate, two or three 
months. During all of this time he would be unable to per- 
form his duties as the head of a union of 1,600,000 members, 
and his removal on the basis of the charges in the Interim 
Report—which would undoubtedly be set aside on appeal— 
would seriously impair the orderly progress of normal 
union activities. Loss of direction would bring on innumer- 
able instances of damage to the effective functioning of the 
organization. Thus the proposed disciplinary proceedings 
constitute an harassment of an important officer which 
would have a demonstrably detrimental effect upon the 
affairs of the International Union. 


Furthermore, the proposal to try the General President 
for alleged misconduct is contrary to the well settled 
principle that intra-union procedures must be exhausted 
prior to any judicial proceedings. 


‘che courts are as wise ... in adhering to the 
general requirement that all available remedies within 
the union be exhausted before redress is sought before 
them as they are unwise in many of the exceptions they 
have grafted upon this rule.’ Witner, Civil Liberties 
and the Trade Union (1941) 50 Yale L.J. 621, 630. To 
an increasing extent, courts require dissidants within 
a union to seek interpretation of the organization’s 
rules and to seek redress for grievances arising out of 
them before appropriate union tribunals.’’ Mr. Justice 
Frankfurter in Elgin, J. dG E. Ry. v. Durley, 325 U.S. 
711, 757-58. 
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General President Hoffa was elected to his office by the 
1957 convention of the International. Although the District 
Court (Letts, J.), by its preliminary injunction, prevented 
him from assuming his office, it thereafter, to wit, on Janu- 
ary 23, 1958, dissolved that injunction, so that there was no 
impediment to Mr. Hoffa’s immediate assumption of office 
and, indeed, he immediately assumed office. Whatever the 
subsequently entered consent decree may have provided, 
upon the dissolution of the preliminary injunction on 
January 23, 1958, Mr. Hoffa became the de jure General 
President of the International, and, as such, was removable 
only under the provisions of the International Constitution 
and in accordance with the procedures therein prescribed. 


The consent decree, by describing the de jure officers of 
the International as sitting ‘‘provisionally,’’ did not and 
could not change their de jure character. It merely em- 
bodied the agreement of all parties that there be a new 
convention sooner than would otherwise be the case and 
that the de jure officers elected in 1957 would serve only 
until such new convention rather than for the full five years 
that would ordinarily pass before the next convention. The 
word ‘‘provisionally’’ did not mean that there is any power 
in this Court to remove such de jure officers upon the 
occurrence of any condition or circumstance. Indeed, no 
such condition involving removability by the Court is even 
hinted at in the consent decree or in the opinion of the 
Court of Appeals. 


An appeal from an adverse decision of the District Court 
unlawfully interrupting his enjoyment of those rights can 
serve only to reinstate him, but gives him no remedy for 
the clearly unwarranted intervening deprivation of his 
rights. 


This harmful consequence is precisely the type of threat- 
ened injury for which an injunction is a remedy. See, out 
of many cases, Hynes v. Grimes Packing Co., 337 U.S. 86; 
National Fire Ins. Co. v. Thompson, 281 U.S. 331; Ohio Oil 
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Co. v. Conway, 279 U.S. 813; cf. Beacon Theatres, Inc. v. 
Westover, 359 U.S. 500. 


It follows, without further elaboration of the obvious, 
that the motion for injunction plainly sets forth a cause of 
action for equitable relief. 


IL THE DISTRICT COURT'S DENIAL OF THE MOTION FOR INJUNCTION 
WITHOUT A HEARING AND WITHOUT MAKING FINDINGS VIOLATED 
THE FEDERAL RULES OF CIVIL PROCEDURE IN TWO VITAL RESPECTS 


It is well to repeat here what is involved on this appeal. 
This appellant filed a verified motion for a preliminary in- 
junction, the factual allegations of which were not denied 
by any responsive pleading. It came on for argument, in 
the course of which his counsel made numerous offers of 
proof. No testimony was taken, and the motion was denied 
in an order that contained no findings of fact or conclusions 
of law. We think it too plain for argument that this pro- 
cedure violated the Federal Rules of Civil Procedure. 


A. Denial of the motion for injunction without affording the mov- 
ing party a hearing violated Civil Rule 65(a) 
Rule 65(a), F.R. Civ. P., provides that ‘‘No preliminary 
injunction shall be issued without notice to the adverse 
party.”’ 


In Sims v. Greene, 161 F. 2d 87, 88, the Third Circuit, 
speaking through Judge Biggs, said: 


‘‘Rule 65(a) provides that no preliminary injunction 
shall be issued without notice to the adverse party. 
Notice implies an opportunity to be heard. Hearing* 
requires trial of an issue or issues of fact. Trial of an 
issue of fact necessitates opportunity to present evi- 
dence and not by only one side to the controversy. It 
should be pointed out also that subsection (b) of Rule 
65 provides that a motion for a preliminary injunction 


3 At common law, the word ‘Hearings’ meant the trial of a chan- 
cery suit. See 1 Bouv. Law Dict., Rawle’s Third Revision, p. 1429. 
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‘shall be set down for hearing * * * "’ and speaks of the 
motion coming on for ‘hearing’. 


4 Emphasis added. 


Consequently, in City Line Center v. Loew’s, Inc., 178 F. 
2d 267 (C.A. 3), reversal followed when the District Judge 
did precisely what was done here. See 178 F. 2d at 268: 


‘In the Court below, appellants filed a bill of com- 
plaint seeking a mandatory injunction. They then 
moved for a preliminary injunction. That motion was 
regularly ordered for hearing and came on for hearing 
on the day assigned. At that hearing, the District 
Judge determined that no testimony should be offered 
and denied the motion. The only opinion in the case is 
the oral opinion of the District Judge in the course of 
his denial of the motion. No findings of fact and con- 
clusions of law were filed. 


It is obvious that appellants were not allowed the 
hearing contemplated by Rule 65(a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A. Sims v. Greene, 
3 Cir., 161 F. 2d 87. As a result, there were no findings 
as required by Rule 52(a) of the Federal Rules of Civil 
Procedure, and there are no means of telling on what 
ground the Trial Judge acted. Apparently it was on 
the theory that the complaint did not state a claim upon 
which relief could be granted.’’ 


The only difference between the two cases is that here 
there was not even an oral opinion, and, as we have amply 
demonstrated above, the motion for injunction in the pres- 
ent case did set forth a cause of action. 


A similar reversal for denying a preliminary injunction 
without a hearing took place in Hawkins v. Board of Con- 
trol of Florida, 253 F. 2d 752 (C.A. 5); we quote from the 
per curtum opinion (pp. 752-7538) : 


‘In the court below appellant filed a bill of com- 
plaint alleging that he was being deprived of admis- 
sion to the law school of the University of Florida 
solely because he was of the Negro race. He moved 
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for a preliminary injunction. This motion was regu- 
larly ordered for haring and came on for hearing after 
due notice. At that hearing the District Court de- 
clined to permit appellant to introduce any evidence 
and denied the motion for preliminary injunction. The 
question presented to us is whether the court erred in 
entering its order complained of. 


‘“‘Rule 65(b), F.R.C.P., 28 U.S.C.A., requires that 
a motion for a preliminary injunction ‘shall be set 
* * * for hearing * * *.’ Hearing requires a trial 
of an issue of fact. Trial of an issue of fact necessi- 
tates an opportunity to present evidence. Sims v. 
Greene, 3 Cir., 161 F. 2d 87. Since appellant was not 
given the opportunity to present evidence in his be- 
half, the order denying the preliminary injunction 
must be set aside.’’ 


The same result is, inescapably, required here. 


B. Failure to make findings of fact and conclusions of law 
violated Civil Rule 52(a) 


Rule 52(a), F.R. Civ. P., provides in pertinent part as 
follows: 


“‘Tn all actions tried upon the facts without a jury 
or with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judg- 
ment; and in granting or refusing interlocutory in- 
junctions the court shall similarly set forth the find- 
ings of fact and conclusions of law which constitute the 
grounds of its action. * * * If an opinion or memoran- 
dum of decision is filed, it will be sufficient if the find- 
ings of fact and conclusions of law appear therein.”’ 


The Supreme Court has said (Mayo v. Lake Canning Co., 
309 U.S. 310, 316), 


“It is of the highest importance to a proper review 
of the action of a court in granting or refusing a pre- 
liminary injunction that there should be a fair com- 
pliance with Rule 52(a) of the Rules of Civil Proce- 
dure.’’ 
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No such compliance was had here, with the result that, 
as in the many other instances where no findings were made 
on motion for interlocutory injunction, there must be a 
reversal. ZE.g., Metalock Repair Service, Inc. v. Harman, 
258 F. 2d 809 (C.A. 6); Hopkins v. Wallin, 179 F. 2d 136 
(C.A. 3); City Line Center v. Loew’s, Inc., 178 F. 2d 267 
(C.A. 3), supra. 


It is true that the order now under review contains re- 
citals—‘‘it appearing to the Court,’’ ‘‘it further appear- 
ing,’’ ‘‘and in further appearing.’’ But such recitals, it 
has been squarely held, do not constitute ‘‘fair compli- 
ance’’ with the requirements of Rule 52(a). 


Thus, in Bank of Madison v. Graber, 158 F. 2d 137, the 
Seventh Circuit said (p. 141): 


‘‘Graber seeks to escape non-compliance with this 
rule by contending that the restraining order itself 
contained recitals which are tantamount to findings of 
fact and conclusions of law and that they are sufficient 
to serve as a basis for the order. We think this con- 
tention is not sound. Assuming that the order con- 
tains such recitals, we are of the view that the neces- 
sity for findings in compliance with the rule still would 
be necessary. In the recent case of United States v. 
Causby et al., 66 S. Ct. 1062, 1069 [328 U.S. 256, 267- 
268], the Supreme Court stated: ‘But the deficiency in 
findings cannot be rectified by statements in the opin- 
ion, [Citing cases.] Findings of fact on every ‘‘ma- 
terial issue’’ are a statutory requirement.’ We see 
no reason why the rule which requires findings of fact 
should be treated any different than a statutory pro- 
vision containing the same requirement. We think 
that if recitals in an opinion fail to meet the statutory 
requirement, as the Supreme Court has held, that re- 
sale in an order fail to meet the requirement of the 

e.’? 


And that ruling was followed only very recently by the 
Sixth Circuit in Carpenters’ District Council, etc. v. Cicci, 
261 F. 2d 5, 7-8, the court saying: 
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‘‘We realize that the preliminary injunction contains 
certain recitals which give in a general way the factual 
background upon which the injunction is based. Such 
recitals, however, are not in our opinion a fair com- 
pliance with the requirements of Rule 52(a).’’ 


Here, of course, the three recitals did not even ‘‘give in 
a general way the factual background’’ on which the denial 
of the motion for injunction was based. And, very plainly, 
it was obviously improper in the absence of evidence to 
recite that ‘‘neither the defendant James R. Hoffa nor the 
other defendants will suffer irreparable injury as a result 
of the hearing to be held on the Interim Report.’’ On that 
issue, preeminently, it was essential that testimony be 
taken before the conclusion reached could be put forward. 


We have already shown (Point II, supra) that the mo- 
tion for injunction alleged a good cause of action for 
equitable relief. It is significant, we think, that the Board 


of Monitors never filed either a motion to dismiss or any 
other similar pleading to test the sufficiency of that mo- 
tion. 


IV. INASMUCH AS JUDICIAL SUPERVISION OF A LABOR UNION NOT 
ONLY GOES TO THE VERY VERGE OF FEDERAL EQUITY JURISDIC- 
TION BUT, AS THIS AND RELATED APPEALS DEMONSTRATE. IS ILL 
ADAPTED TO ATTAIN THE ENDS SOUGHT, IT WOULD BE APPRO- 
PRIATE. NOW THAT CONGRESS HAS PROVIDED A NEW. COMPRE- 
HENSIVE AND FULLY ADEQUATE LEGAL REMEDY FOR ALL OF THE 
MATTERS COMPLAINED OF, TO REVERSE THE JUDGMENT BELOW 
WITH DIRECTIONS TO DISMISS THE ENTIRE PROCEEDING WITHOUT 
PREJUDICE 


A. Two years’ experience of the present monitorship and of its 
resultant irregularities demonstrates the inappropriateness 
of judicial supervision of a labor union 

In his opinion denying a stay at an earlier stage of this 

case, Mr. Justice Frankfurter said (361 U.S. at 909; 4 L. 

ed. 2d at 44; 80 Sup. Ct. at 21), 


“As is recognized by all concerned, judicial super- 
vision of a union with a membership of 1,500,000 and 
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some 800 locals through the agency of a mechanism 
like the Board of Monitors is an unusual manifesta- 
tion of equity powers.”’ 


Now that this supervision has been in progress for over 
two years, one may well ask whether and to what extent it 
has been successful. We submit that any candid and objec- 
tive appraisal must conclude—what would of course have 
been supposed as an original proposition—that a United 
States District Court is not equipped, nor are its processes 
reasonably adapted, to conduct and supervise the affairs 
of a labor union. 


First. The machinery available is inadequate and inap- 
propriate for the task. Although the original Board of 
Monitors seems to have functioned with some degree of 
smoothness it is only necessary to read Monitor Maher’s 
report on the Interim Report to be convinced that since 
then the Board has not functioned as a Board; to the con- 
trary, Mr. Maher was treated as an adversary rather than 
a co-Member. 


Second. A reading of this Court’s opinion in English v. 
Cunningham, 269 F, 2d 517, plainly demonstrates that, as 
an original proposition, neither the Board of Monitors nor 
the District Court (Letts, J.) had a proper basic conception 
of how the monitorship should operate. This Court then 
carefully and patiently spelled out the governing princi- 
ples. But, as the present record discloses, this Court might 
as well have said nothing; in two significant respects, 
neither the Monitors nor the District Court’s orders re- 
fleet compliance with the earlier directions: (1) Both dis- 
regard the four-step procedure prescribed (269 F. 2d at 
522-523, 525), and (2) both disregard the specific instruc- 
tion that the Board of Monitors must function as a body 
(269 F. 2d at 530). 


Third. One reason for the difficulties in the functioning 
of the Monitorship is the almost obsessive fixation on the 
part of Chairman O’Donoghue of the Board of Monitors 
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that this appellant must be removed as General President 
of the International Union. This matter was brought to 
the attention of the Court below by way of offer of proof 
and is fully documented by Chairman O’Donoghue’s own 
deposition, taken in this cause on April 6 and 11, 1960, and 
now on file in the District Court. Chairman O’Donoghue 
said that this appellant violated the Consent Decree the 
day he took office (pp. 73, 346); that the Consent Decree 
cannot be carried out as long as this appellant remains in 
office (pp. 63, 64, 120, 278, 279), and that the Chairman 
had so concluded in August or September, 1958 (pp. 32, 
33, 191-192) ; that democratic elections in the International 
Union are impossible as long as this appellant remains as 
General President (pp. 27, 277); that this appellant should 
be removed from office and deprived of union membership 
(pp. 87, 240, 324, 338, 341-342); and that this appellant 
would be removed from office (pp. 65, 105). 


Even after making all allowances for the unavoidable 
informality of depositions, it is impossible to read Chair- 


man O’Donoghue’s testimony without being struck by the 
virulence which this ‘‘impartial chairman’’—his own char- 
acterization, p. 3 of the April 6 deposition—expressed to- 
wards the present appellant. 


Fourth. Notwithstanding the comment of the Acting Cir- 
cuit Justice (361 U.S. at 910)—‘‘A court should be the 
most sensitive of fiduciaries. In sanctioning fees and other 
expenditures it will be guided by frugality and not gene- 
rosity.”’"—the District Court (Letts, J.) allowed former 
Monitor Schmidt (whose tenure was terminated by his 
resignation following this Court’s observations, 269 F. 2d 
at 525-526) a fee of $210,000. That allowance is now under 
scrutiny in this Court. What is significant here is that 
the incident reflects the apparent impossibility of conduct- 
ing supervision by monitorship on a footing of frugality. 


Fifth. Even apart from obvious frailties on the part 
of individual Monitors, the present proceeding has already 
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given rise to other grave irregularities, some of which are 
perhaps inherent in the concept of monitorship. Thus, the 
orders entered below have produced a veritable prolifica- 
tion of appeals and applications to this Court, which re- 
flect essentially the harshness of the final judgment rule 
as applied to what is almost indistinguishable from the re- 
ceivership of a very large labor union. In this case, the 
basic Federal policy against piecemeal appeals has squarely 
collided with the countervailing policy against permitting 
irreparable injury to go unredressed, and the statutory 
provision for extraordinary writs to meet the exigency of 
extraordinary cases. And the rulings of the District Court 
(Letts, J.), throughout this litigation, have not been such 
as would induce this Court or indeed any appellate court 
to leave them in force to the disadvantage and injury of the 
International Union and its 1,600,000 members. As long 
as the Monitorship continues, it will, inevitably, add to the 
burden of this Court. 


Siath. The record of the argument on the present mo- 
tion shows that some 160,000 members of the International 
Union, who sought to intervene in the proceeding which 
now is being carried on by 13 plaintiffs, were not per- 
mitted to do so. That issue, also, is now before this 
Court. One may well ask, what interest do 13 members 
have in the present unusual Monitorship that is superior 
to the interest of 160,000 members? 


Seventh. Finally, this case presents the spectacle of a 
District Judge (Letts, J.) holding sufficient an affidavit of 
bias and prejudice under 28 U.S.C. §144, and yet with- 
drawing only from a portion of the case and continuing to 
handle all other matters therein. 


The basis of 28 U.S.C. § 144 is personal prejudice against 
a particular party toa cause. See Berger v. United States, 
255 U.S. 22; Barsky v. Holtzoff, No. 126, Misc., April 1947 
Term, in this Court. Having recognized the sufficiency of 
such a showing, as Judge Letts did here on this appel- 


35 


lant’s affidavit, we do not understand on what reading of 
the statute Judge Letts can continue to act in any other 
facet of the proceeding as long as this appellant remains 
a party thereto. Consequently, all acts done by Judge 
Letts since his holding that the affidavit was sufficient are 
under a cloud, and are subject to being set aside here just 
as soon as an appeal lies and can be perfected. 


With all of the foregoing infirmities present in the case, 
some of them inherent in any attempt at judicial super- 
vision of the affairs of a large labor union, it is not sur- 
prising that, as one counsel in the cause argued to this 
Court on a prior application, ‘‘The whole Monitorship has 
broken down and its out of control.’’ Indeed, like Humpty- 
Dumpty, it is extremely doubtful whether the parts can 
ever be put together again by any agency, this Court in- 
cluded. 


B. Congress has provided a new and more effective statutory 
remedy at law for the matters complained of in this pro- 
ceeding, which in significant respects curtails the powers 
of the District Court sitting in equity 

We submit that sound judicial administration requires 
that, if it can be accomplished without substantial injury 
to the parties, whether they be parties to the cause or par- 
ties dehors the record who will be inescapably affected 
thereby, this anomalous Monitorship be terminated as 

speedily as possible. And we think that, by reason of a 

subsequent statute, which Congress passed to correct the 

very ills and injuries of which the original plaintiffs com- 
plained, injuries about which the Monitor Chairman has 
been fulminating, the way is open to take the United States 

District Court for the District of Columbia out of the labor 

union business once and for all. 


On September 14 last, Congress passed the Labor-Man- 
agement Reporting and Disclosure Act of 1959, P.L. 86-257, 
73 Stat. 519, 29 U.S.C. §§ 401-531. The comprehensive 
provisions of that Act not only afford the plaintiffs every 
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remedy that they sought in their original complaint, or 
that the Monitors now claim to be seeking on behalf of 
the membership of the International Union, but the Act 
provides more appropriate and effective machinery for 
relief than any judicial supervision could possibly afford, 
and of course a more efficient and expeditious procedure 
than has been possible under the present Monitorship. 


Indeed, the legislative history of the measure shows 
that it was aimed at the International Union by name. See, 
e.g. 105 Cong. Ree. 817, 868 daily ed., Jan. 20, 1959; id., 
2431-2432 (daily ed., Feb. 19, 1959) ; also in 2 Legislative 
History of the Labor-Management Reporting and Disclos- 
ure Act of 1959, pp. 969, 974, 1003-1005. 


At the present time, the Departments of Justice and 
Labor have completed arrangements for the Act’s enforce- 
ment. See announcement of Feb. 16, 1960, 28 U.S. Law 
Week 2425. As the provisions of the new statute disclose, 
it provides not only for criminal prosecutions but also for 


civil enforcement actions, to be brought by the Attorney 
General on behalf of the Secretary of Labor. It needs 
hardly to be said that such enforcement will be more 
speedy, more effective, and above all more objective than 
any action now being sought to be taken by the truncated 
Board of Monitors. 


In view of Title IV of the Act, Elections (29 U.S.C. 
§§ 481-483), we think it follows that, even if any violation 
on the part of the present appellant were properly proved 
in the course of orderly procedure, the District Court would 
have no power to remove him from any office he holds 
either in the International Union or in any of its subordi- 
nate bodies. 


Thus, Sec. 401 (h) of the Act (29 U.S.C. § 481(h)) pro- 
vides for ‘‘removal of an elected officer guilty of serious 
misconduet,”’ but only after a finding by the Secretary of 
Labor and by a vote of the membership. And Sec. 403 
(29 U.S.C. § 483) states specifically that ‘‘The remedy pre — 
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vided by this title for challenging an election already con- 
ducted shall be exclusive.’’ 


In this connection, it should be borne in mind that the 
purpose of the original complaint in this case was to en- 
join the election to be held at the National Convention of 
the International Union in September-October 1957 (269 
F. 2d at 519-520); that par. 8 of the Consent Decree (269 
F. 2d at 534) provided for a new convention upon vote 
of the General Executive Board one year after the date 
(January 31, 1958) of the Consent Decree; that under par. 
3 of the decree of February 9, 1959 (269 F. 2d at 535) 
the time for the next convention was to be subject to recom- 
mendation by the Monitors and final approval of the Dis- 
trict Court; that this Court held (269 F. 2d at 524) that 
the decision of the District Court as to the time for holding 
the convention must be subject ‘‘to the provision that in 
all events the convention must be called and held within 
the time specified in the [International Union’s] constitu- 
tion’’; and that up to now—May 1960—no convention has 
yet been called nor has the fair election, the holding of 
which was the initial object of the proceeding, been held. 
And neither a new convention nor a new election is fairly 
in prospect at this time. 

Thus, the present monitorship has sharply curtailed, and 
is still curtailing, the election rights of individual union 
members that Congress has proclaimed in §§ 101 and 401 
of the new Act (29 U.S.C. §§ 411, 481). 


C. The new Act applies to and supersedes the present litigation 


It is hornbook law not requiring the citation of authority 
that the basis for equitable relief is the inadequacy of the 
remedy at law. However inadequate the legal remedy 
may originally have been for individual union members 
who deemed themselves aggrieved when the present pro- 
ceeding was brought, the Labor-Management Reporting 
and Disclosure Act of 1959 has not only provided an ade- 
quate remedy at law for such individual union members, 
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it has, by providing for enforcement by the Secretary of 
Labor and the Attorney General, made available a far 
more effective and expeditious remedy than was formerly 
available. 


In similar situations, it has been consistently held that 
a subsequent statute changing remedies applies to pending 
litigation. E.g., Ex parte Collett, 337 U.S. 55 (doctrine of 
forum non conveniens made legislatively applicable to 
pending actions); Smallwood v. Gallardo, 275 U.S. 56 
(statute denying injunctive relief to restrain assessment 
of collection of taxes held to apply to suits already be- 
gun); Hallowell v. Commons, 239 U.S. 506 (jurisdiction of 
Federal court to determine Indian heirs taken away by 
statute vesting such power in the Secretary of the In- 
terior). As Mr. Justice Holmes said in the case last cited 
(239 U.S. at 508), 


“‘the reference of the matter to the Secretary 
takes away no substantive right, but simply changes 


the tribunal that is to hear the case. In doing so it 
evinces a change of policy, and an opinion that the 
rights of the Indians can be better preserved by the 
quasi paternal supervision of the general head of 
Indian affairs. The consideration applies with the 
same force to all cases, and was embodied in a statute 
that no doubt was intended to apply to all, so far as 
construction is concerned.’’ 


We do not believe that any of the saving clauses in the 
1959 Act detract from the conclusion that it requires the 
termination of the present monitorship by a decree of dis- 
missal without prejudice. 


Section 103 of the Act (29 U.S.C. § 413) states: 


‘‘Nothing contained in this title [Bill of Rights of 
Members of Labor Organizations] shall limit the rights 
and remedies of any member of a labor organization 
under any State or Federal law or before any court or 
other tribunal, or under the constitution and bylaws 
of any labor organization.’’ 
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Section 403 of the Act (29 U.S.C. § 483) states in perti- 
nent part: 


‘<Existing rights and remedies to enforce the constitu- 
tion and bylaws of a labor organization with respect 
to elections prior to the conduct thereof shall not be 
affected by the provisions of this title. The remedy 
provided by this title for challenging an election al- 
ready conducted shall be exclusive.’’ 


We submit that to remit to the new Act the present plain- 
tiffs and those whom they represent or purport to represent 
would, as in Hallowell v. Commons, 239 U.S. 506, 508, supra, 
take away no substantive right, but simply change the en- 
forcement agencies and the tribunal that is to hear the case, 
on the footing that the rights of individual union members 
are better preserved through the instrumentality of the 
Secretary of Labor and the Attorney General than by the 
supervision of a United States District Court and the 
present Monitorship. Cf. Labor Board v. Drivers Local 
Union, 362 U.S. 274. 


Consequently there is no statutory barrier to a dismis- 
sal without prejudice at this time. 


D. The new Act constitutes «a compelling reason for the District 
Court to refuse to exercise further jurisdiction in the present 
proceeding 

In any event, an important principle governing the juris- 
diction of Federal courts comes into play here. 


In Alabama Pub. Serv. Comm. v. Southern R. Co., 341 
U.S. 341, the Supreme Court held that, even though di- 
versity of citizenship between the parties and the plain- 
tiff’s claim that a state statute infringed its rights under 
the Federal Constitution afforded a basis for Federal jur- 
isdiction, the exercise of such jurisdiction should be with- 
held, in that case on considerations of comity, as the State 
law provided for review through State courts. The Su- 
preme Court said (341 U.S. at 350-351) : 
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‘‘We have assumed throughout this opinion that the 
court below had jurisdiction, p. 1006, infra, but hold 
that jurisdiction should not be exercised in this case 
as a matter of sound equitable discretion. As this 
Court held in Great Lakes Dredge & Dock Co. v. Huff- 
man, 319 US 293, 297, 298 (1943): 


‘‘This withholding of extraordinary relief by courts 
having authority to give it is not a denial of the jur- 
isdiction which Congress has conferred on the federal 
courts. . . . On the contrary, it is but a recognition 
... that a federal court of equity ... should stay its 
hand in the public interest when it reasonably appears 
that private interests will not suffer... .’’ 


The considerations involved here are not those of comity, 
but those of judicial administration. It was no doubt 
necessary for the District Court at the outset to assume 
jurisdiction to supervise the conduct of a vast labor union, 
just as it may on occasion be necessary for the Supreme 
Court to direct a State legislature to levy a tax to pay a 


judgment. Cf. Virginia v. West Virginia, 246 U.S. 565. 
But there is no need to continue ‘‘an unusual manifesta- 
tion of equity powers’’ after a more effective and efficient 
legal remedy has been provided, and after the inconveni- 
ences attending judicial supervision of a labor union have 
been shown to be truly insuperable obstacles to effective 
judicial action. 


We therefore urge that, in order to relieve the District 
Court from its present inappropriate task, in order to per- 
mit the holding of the International Union’s long-postponed 
convention and election to be held in the interests of its 
membership, and, preeminently, in order to enable the 
plaintiffs below and all others similarly situated to obtain 
speedy and effective enforcement of the rights which they 
asserted and are still asserting, this Court should reverse 
the decree below, and direct that the complaint herein be 
now dismissed, without prejudice. Such a step will not 
only take the United States District Court for the District 
of Columbia out of the labor union business, it will afford 
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the individual members of the union a far more effective, 
a far more speedy, and a far more efficient remedy under 
the new Act than they could possibly obtain through a con- 
tinuation of the costly monitorship. 


V. IF THE COURT IS NOT PREPARED TO ORDER THE CAUSE DISMISSED 
WITHOUT PREJUDICE, THE JUDGMENT BELOW DENYING APPEL- 
LANT'S MOTION FOR A PRELIMINARY INJUNCTION MUST BE RE- 
VERSED, WITH INSTRUCTIONS TO GRANT A HEARING ON THE 
MOTION 
If, however, the Court is not prepared to order the cause 

dismissed in its entirety without prejudice, then, for the 

reasons already fully discussed in Points I, II, and III, 

supra, the judgment below denying appellant’s motion for 

preliminary injunction must be reversed, with instructions 
to grant appellant a hearing on that motion. 


At such hearing, proof must be taken with respect to the 
allegations of irreparable injury. 


In view of the misconceptions on the part of both the 
Monitors and the District Court regarding the procedure 
to be followed by the Board of Monitors in respect of al- 
leged violations of the Consent Decree on appellant’s part, 
and similar misconceptions regarding the assumed self- 
executing nature of the provisions of the Current Decree, 
this Court’s opinion should at a minimum cover the fol- 
lowing: 

1. Reaffirmation of the four-step procedure to be fol- 
lowed by the Monitors (269 F. 2d at 522-523, 525). 


2. Reaffirmation of the need for joint consultation and 
consideration by the Board of Monitors (269 F. 2d at 530). 


3. A declaration that the Interim Report of September 
14, 1959, complies with neither of the foregoing govern- 
ing principles. 

4. A declaration that acts antedating the Consent De- 
eree cannot be charged as violations thereof in the ab- 
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sence of a new request on the part of the Monitors for 
specific corrective action. 


We believe that, in view of the misunderstandings im- 
plicit both in the Interim Report and in the order denying 
appellant’s motion for injunction, these points must be 
repeated by this Court, with unmistakable clarity and 
specificity. 

CONCLUSION 

For the foregoing reasons, the judgment below must be 

reversed. 


Respectfully submitted, 


James E. HaccEerty 
903 Dime Building 
Detroit 26, Michigan 


JacoB KossMAn 
1325 Spruce St. 
Philadelphia, Pa. 
Attorneys for the Appellant, 
James R. Hoffa 
Of Counsel: 


H. Currorp ALLDER 
401 Third Street, N.W. 
Washington 1, D. C. 


May 1960. 


IN THE 


United States Court of Appeals 


For tHe Distaicr or Corumsra Crecurr 
United States Court of Appedia 
For the 


No. 15, 18,704 District of Columbia- Cérenit 
FILED may 2 O4g69 


Joun F. Eneuisx, e¢ al., Aetery ] j 
| es 


Joux CunnincHaM, et al., Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


Epwarp Benxetr WILLIAMS 
Harotp Uncak 
Raymonp W. Bercan 
1000 Hill Building 
Washington 6, D. C. 


Attorneys for the Appellants 
other than James R. Hoffa 


Warner Theatre Building 
Milwaukee, Wisconsin 


QUESTIONS PRESENTED 


1. Whether paragraphs 5 and 6 of the consent decree of 
January 31, 1958, have been violated, as claimed in the 
Monitors’ Interim Report of September 14, 1959, by trans- 
actions which occurred before entry of the decree and which 
were undone, so far as it was within the appellants’ power 
to undo them, before filing of the Interim Report. 


2. Whether an ouster proceeding against the General 
President of the International on the said Interim Report 
may commence before the filing by the Board of Monitors of 
a ‘‘comprehensive report to the Court of its findings,’’ as 
required by earlier order of the court. 


3. Whether, under the mandate of this Court, the General 
President may be subjected to an ouster trial on an Interim 
Report of the Monitors, when (a) there has been no prior 


specific order of the court requiring any action on his part 
and, as a matter of fact, he has already taken whatever 
action he could conceivably be required to take; and (b) one 
member of the Board of Monitors was systematically ex- 
cluded from participation in the preparation of the Interim 
Report. 


4. Whether the District Court may entertain a proceeding 
for the ouster of the General President of the International. 


5. Whether the preliminary injunction sought below could 
properly be denied without giving appellants a hearing on 
the issues of fact they raised and without findings of fact 
and conclusions of law. 
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IN THE 


United States Court of Appeals 


For rue District or CoLtumsBia Circurr 
No. 15,704 


Joun F. Encutsz, et al., Appellants, 


v. 


Joun CunnincHaM, et al., Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS OTHER THAN JAMES R. HOFFA 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was a retained 
jurisdiction under the consent decree of January 31, 1958, 
as construed by this Court in English v. Cunningham, 106 
U.S. App. D.C. ...., 269 F. 2d 517 (1959). The jurisdiction 
of this Court to review the lower court’s denial of the appli- 
cation for injunction is founded upon the Act of June 
25, 1948, c. 646, 62 Stat. 929, as amended, 28 U.S.C. 
§ 1292(a) (1). 


STATEMENT OF THE CASE 


The order appealed from arises from a complicated liti- 
gation with which this Court is very familiar. The basic 
suit began with a complaint filed in September 1957 and 
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will so be referred to herein. 


The instant appeal is from the District Court’s order of 
April 29, 1960 (J.A. 204), denying the applications of the 
appellants for a temporary and permanent injunction 
against any further proceedings in connection with a certain 
‘Interim Report” filed in the District Court on September 
14, 1959, by a majority of the Board of Monitors.’ 


The Interim Report of September 14, 1959, recited that 
the Monitors had ascertained that appellant Hoffa, in three 
instances, had permitted substantial sums of money belong- 
ing to Local 299 to remain on deposit in certain banks, after 
the entry of the consent decree, without drawing interest, 
and that, in one instance, the deposition had been made to 


further the interests of a corporation in which he had an 
interest. The three instances were designated as ‘‘The Sun 
Valley Transaction,’ ‘‘The Commercial State Bank and 
Trust Company of New York,’ and ‘‘The Fidelity Bank 
Transaction.’’ J.A.1. 


In connection with ‘‘The Sun Valley Transaction,’’ the 
Interim Report alleged that $500,000 of the funds of Local 
299, of which appellant Hoffa is president, were deposited 
in the Florida National Bank at Orlando in 1955 and 1956, 
without interest, under agreement that the money would 
remain on deposit until repayment of loans in an equal 
amount made by the bank to Sun Valley, Inc., a real estate 
corporation, a substantial stock interest in which was under 
option to Mr. Hoffa. The Report further alleged that the 
said loan indebtedness was reduced to $400,000 and that 

1 The motion for injunction was filed below by appellant Hoffa on March 29, 


1960, J.A. 42. The other appellants, by a statement filed below on March 31, 
1960, joined in the motion. J.A. 80. 
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Local 299’s deposit was similarly reduced. It also alleged 
that, although Mr. Hoffa had stated on August 11, 1959, 
that he had directed the withdrawal of the funds on deposit 
at the Florida National Bank at Orlando, the funds were in 
fact still on deposit there because of the bank’s insistence 
upon holding them until repayment of the indebtedness of 
Sun Valley, Inc. Finally, it was alleged that Sun Valley, 
Inc., was the subject of a reorganization proceeding under 
the Bankruptcy Act and that the bank had obtained a judg- 
ment against it for about $356,000. J.A. 2. 


As to ‘The Commercial State Bank and Trust Company”’ 
transaction, the Interim Report made the following allega- 
tions: (1) that appellant Hoffa caused $50,000 of Local 299’s 
money to be deposited in a non-interest-bearing account in 
that bank on October 29, 1956, and withdrawn on or about 
September 22, 1958; (2) that one Benjamin Dranow had a 
checking account at that bank which began to show over- 
drafts shortly prior to the said deposit of $50,000 and that 
the overdrafts increased thereafter; and (3) that the said 
Dranow, in about October of 1956, purchased a Minneapolis 
department store which received loans of $200,000 from the 
‘‘Michigan Conference of Teamsters” and $1,000,000 from 
the ‘‘Central State Southern and Southeastern Pension 
Fund.’’ J.A. 4. 


The allegations of the Interim Report as to ‘‘The Fidelity 
Bank Transaction’? were that (1) $125,000 of Local 299’s 
money was deposited without interest in the Fidelity Bank 
and Trust Company of Indianapolis, and (2) appellant 
Hoffa informed the Board of Monitors on August 31, 1959, 
that the money had been transferred to a savings account 
in a Detroit bank. J.A. 5. 


The Interim Report stated, by way of conclusion, that (1) 
each of the described transactions violated Paragraph 5 of 
the consent decree; and (2) ‘‘Hoffa’s acquisition’’ of the 
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Sun Valley, Inc., option violated not only Paragraph 5, but 
also Paragraph 6. J.A. 5. 


The relief demanded in the Interim Report was that the 
court (1) require Mr. Hoffa to make a written, sworn reply 
to the allegations and explanation of the transactions; (2) 
authorize the Board of Monitors to utilize discovery pro- 
cedures to collect sworn testimony relevant to the allega- 
tions; (3) set the matter down for a hearing and, in the 
event the court finds the decree has been violated, take 
appropriate action, ‘‘including without limitation, removal 
of Defendant Hoffa from office . . .”? and direction to the 
General Executive Board of the International to process 
disciplinary charges looking toward his expulsion from 
membership. J.A. 6. 


On December 7, 1959, the District Court entered an order 
(1) authorizing the use of discovery by the Board of Moni- 
tors, (2) requiring Mr. Hoffa to make the reply and explana- 
tion demanded in the Interim Report, and (3) directing 


“that the Board of Monitors upon completing the discovery 
processes render a comprehensive report to the Court on its 
findings.”’ J.A. 27. On December 9, 1959, the Court below 
refused appellants’ request for a stay of the order (J.A. 28) 
and, on December 14, 1959, a notice of appeal was filed.’ 
J.A. 28. 


On December 28, 1959, Appellant Hoffa filed the sworn 
reply required by the District Court, fully answering the 
allegations of the Interim Report on information and belief 
and stating that, to the extent that there might be any in- 
accuracies in his reply, he desired an opportunity to ex- 
amine any relevant documents or testimony that might be 
in existence. j.A. 29. With regard to all three of the trans- 
actions which were the subject of the Interim Report, he 
declared that Local 299’s practice, like that of many other 


2 That appeal, No. 15,647, was argued on May 9, 1960, and is now awaiting 
decision. 
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unions,’ had long been to keep large sums of money in non- 
interest-bearing demand accounts, rather than interest- 
bearing time accounts, for the purpose of having funds 
available for strikes and other emergencies. He stated, 
moreover, that each of the deposits in question consisted of 
funds that had been transferred from a similar non-interest 
account in the City Bank of Detroit. 


With regard to the ‘‘Sun Valley Transaction,’? which 
seems to have been the principal point of reliance of the 
Interim Report,‘ appellant Hoffa’s affidavit stated that (1) 
the deposits in the Florida National Bank were completely 
unincumbered; (2) the former president of the bank had 
stated his understanding that the deposits could not be and 
would not be considered as a pledge for Sun Valley, Inc. 
indebtedness; (3) a ‘‘confirmation of deposit”’ report sent 
to Local 299’s auditor by the bank on February 10, 1958, 
verified this understanding by stating that the money on 
deposit was subject to withdrawal by check and was in no 
way hypothecated; (4) the account was opened in the Flo- 


rida National Bank because Local 299, in anticipation of its 
retirees coming to the Sun Valley development, thought it 


3 A cursory check of the ‘‘LM-2’’ forms filed by various international unions 
with the Department of Labor pursuant to Section 201(a) and (b) of the Labor 
Management Reporting and Disclosure Act of 1959, 73 Stat. 519, shows, for 
example, the following deposits in checking accounts (and, therefore, not 
drawing interest) : 


United Steelworkers of America $2,084,048,50 
United Mine Workers of America 

(including Districts) 12,678,251.32 
International Ladies Garment 

Workers Union 1,510,220.00 
International Association of Machinists 1,778,304.06 
United Automobile, Aircraft and Agricultural 

Implement Workers of America 3,406,964.18 


The above are all deposits of international unions. The ‘‘LM-2’’ forms for 
local unions are temporarily unavailable for examination, because the files are 
in the process of being moved. 


«For appellant Hoffa’s reply to the allegations as to the other two trans- 
actions, see J.A, 33-35. 
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desirable to establish relations with a local bank; (5) when 
Local 299, in August 1959, sought to withdraw the balance 
of its account from the Florida National Bank, the bank 
refused payment, first because of an allegedly defective sig- 
nature and later on the ground, announced for the first 
time, that the money was hypothecated; (6) the Local has 
brought suit against the bank for the return of its money; 
(7) Mr. Hoffa’s option to purchase Sun Valley, Inc., stock 
was never exercised, and, on or about November 15, 1958, 
he relinquished his rights in a transaction through which 
Local 299 received an amount equivalent to the interest 
it would have earned on its bank deposit. 


On January 18, 1960, the court below set down the said 
Interim Report for hearing on February 23, 1960. J.A. 41. 
Because of illness of appellant Hoffa’s counsel, the hearing 
date was continued to April 27, 1960. 


On March 29, 1960, appellant Hoffa, by a verified motion, 
requested the court below to enjoin further action on the 


said Interim Report and to vacate the hearing date. J.A. 42. 
The other appellants joined in that motion on March 31, 
1960. J.A. 80. 


The grounds upon which this relief was sought were that: 


1. The proposed trial of the General President of the 
International would violate the mandate expressed by this 
Court in the parent case. 


2. The Court below lacks jurisdiction to conduct a trial 
of the General President looking toward his ouster, because 
the only procedure and forum for such a proceeding are 
those provided by the International constitution and be- 
cause such a proceeding would violate the policy of the 
Labor-Management Reporting and Disclosure Act of 1959, 
73 Stat. 519. 


3. Appellant Hoffa assumed office under the International 
constitution through the dissolution, on January 23, 1958, 
of the preliminary injunction of October 23, 1957, which had 
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been the only impediment to his assumption of office. He is, 
therefore, the de jure General President, subject to the 
provision of the consent deeree that his term may be short- 
ened from the constitutional five-year term by the holding 
of an earlier convention. 


4. The charges in the Interim Report are moot, except 
with respect to money still on deposit at the Florida Na- 
tional Bank; and, as to that matter, the Interim Report is 
knowingly incomplete and misleading. 


5. The filing of the Interim Report violated the mandate 
of this Court because one of the three Monitors had been 
denied an opportunity to participate in its preparation. 


6. The ‘Sun Valley Transaction”’ was alleged in the com- 
plaint which commenced this action and was compromised 
and settled by the consent decree, thus affording no basis 
for any further proceedings against any of the appellants. 


7. Paragraphs 5 and 6 of the consent decree, relied on in 


the Interim Report, are prospective and, therefore, may not 
be applied to transactions occurring prior to entry of the 
decree. 


8, Allacts allegedly performed by appellant Hoffa in con- 
nection with the transactions alleged in the Interim Report 
were done in his capacity as president of Local 299, not as 
an officer of the International. 


9. Not until August 11, 1959, did the majority of the 
Board of Monitors undertake to raise any question as to 
any of the transactions alleged in the Interim Report. At 
that time they asked appellant Hoffa to transfer the various 
deposits in question to interest-bearing accounts, with which 
request he immediately did all he could to comply. The 
majority of the Board of Monitors, though fully informed 
of appellant Hoffa’s good faith compliance with their re- 
quest, failed to report this fact to the court below. 


10. The majority of the Board of Monitors, although 
alleging information that the Florida National Bank ac- 
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count was hypothecated, failed to report to the court below 
(a) that their information was hearsay, (b) that Local 299 
had commenced legal action for return of the money, or (c) 
that they knew full well that no bank, under the law, would 
accept trust funds as collateral. 


11. In reporting to the court below that appellant Hoffa’s 
Sun Valley option violated Paragraphs 5 and 6 of the con- 
sent decree, the majority of the Board of Monitors failed to 
report that he had acquired the option on or about April 15, 
1955, in consideration of his personal endorsement of a Sun 
Valley note at the Commonwealth Bank of Detroit, so that 
the acquisition of the option does not represent either a con- 
flict of interest or a proscribed business venture. Nor did 
the majority inform the court that, before they raised the 
question, the Florida National Bank had treated Local 299’s 
account as completely free and unhypothecated. 


12. The majority of the Board of Monitors also withheld 
from the court the fact that, on November 21, 1956, the 
president of the Florida National Bank, in a letter to an 
official of the chain of banks of which the Florida National 
Bank is a member, stated that appellant Hoffa, though 
authorized to deposit Local 299’s funds where he wishes, has 
no “authority to pledge or guarantee that these funds will 
remain on deposit.’’ 


13. The deposit in the Fidelity Bank and Trust Company, 
having been withdrawn and redeposited in an interest-bear- 
ing account prior to the filing of the Interim Report, pre- 
sents no question for consideration by the court below. 

14. Similarly the Commercial State Bank and Trust Com- 
pany account, having been closed on September 22, 1958, 
presents no question for the court’s consideration. More- 
over, the majority of the Board of Monitors incorrectly 
alleged (a) that the $200,000 loan to the Minneapolis depart- 
ment store was made by the Michigan Conference of Team- 
sters of which appellant Hoffa is president, whereas it was 
actually made by a health and welfare trust fund which is 
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managed jointly by employer and employee trustees and 
over which appellant Hoffa has no control. The Interim 
Report, moreover, failed to disclose that the loan had been 
fully repaid with interest in June of 1957. Nor did the 
Interim Report disclose, with regard to the $1,000,000 loan 
made by the Central States, Southeast and Southwest Areas 
Pension Fund, that the Fund is managed by sixteen em- 
ployer and employee trustees of whom appellant Hoffa is 
one; that the loan was made on adequate security after an 
independent appraisal; that all payments on the loan are 
current; and that the Benjamin Dranow referred to in the 
Interim Report is no longer a stockholder in the department 
store. 


15. The maintenance of funds of a local in non-interest- 
bearing demand accounts, far from violating the consent 
decree, is a common and necessary trade union practice, 
arising from the necessity of having large sums available 
for emergencies. As president of Local 299, appellant Hoffa 
was fully authorized by the member-approved bylaws to 
make the various deposits in question. None of the funds 
thus deposited was in any way hypothecated. As to the 
option, its existence was known to each member of the Board 
of Monitors, none of whom ever suggested, prior to the filing 
of the Interim Report, that it violated the consent decree. 
Appellant Hoffa was also advised by his counsel that no 
violation was involved. Moreover, after entry of the decree 
and prior to the filing of the Interim Report, appellant 
Hoffa had disposed of all his interest in the option. 


16. Paragraph 6 of the consent decree, claimed to have 
been violated by the option, is inapplicable not only because 
it is prospective in nature, but also because it is confined to 
interests in businesses involved in collective bargaining with 
the International or competing with enterprises so involved. 
The construction of Paragraph 6 as thus limited was 
adopted by the original Board of Monitors. 


17. The procedure sought to be used below against appel- 
lant Hoffa conflicts with the Monitors’ own interpretation 
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of the consent decree as briefed to this Court in the parent 
case. 

18. The disciplinary proceeding sought to be enjoined 
would inflict serious and irreparable injury upon appellant 
Hoffa. 


The appellants other than Hoffa joined in his injunction 
application upon the following grounds (J.A. 80) : 


1. The International would be irreparably injured by 
ouster of its principal executive and judicial officer. The 
loss of direction resulting from his ouster, or even from his 
subjection to a long trial, would produce incaleulable dam- 
age to the organization. 


2, Removal of the General President for alleged miscon- 
duct is a process that must be governed by the International 
constitution and is beyond the jurisdiction of the District 
Court. 


3. To the extent that the Interim Report seeks ouster of 
the General President for alleged violations of the consent 
decree, the proceeding must be quashed, because (a) it rests 
on a patent misconstruction of the provisions claimed to 
have been violated; (b) even if there were violations, no 
sanction may be imposed absent a prior specific compliance 
order; and (c) in any case, the court may not impose the 
sanction of removal from office. 


An unverified opposition to the injunction application was 
filed on April 15, 1960, by counsel for the Board of Moni- 
tors.* 


5 Whose opposition this really was is a matter of considerable doubt. Counsel 
presumably acted under the sole direction of the Chairman of the Board of 
Monitors, the latter having been given authority for such sole direction by 
order of the District Court from which appeals are now pending in this Court 
in Nos. 15,677 and 15,682. Moreover, the Board was at that time short at least 
one member, Monitor Maher having quit eleven days before and the District 
Court having failed to act on the defendants’ designee as his successor. There 
was, further, a grave question as to who the plaintiffs’ designee on the Board 
was. Monitor Smith had been summarily discharged on March 30, 1960, and his 
claim of title to his office is now before this Court in No. 15,715. The claim of 
his purported successor, Mr. McShane, is before this Court in No, 15,678. 
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The injunction application was argued on April 28 and 29, 
1960. No evidence was offered to controvert any of the 
allegations of the sworn application. On behalf of the appel- 
lants, on the other hand, the court below was requested to 
take testimony and an offer of proof was made. See Trans- 
cript of Proceedings in District Court, April 28, 1960, pp. 60, 
et seg. But the Court below, without receiving evidence, 
entered, on April 29, 1960, the order here appealed from, to 
the effect that the application for an injunction ‘‘is hereby 
denied in all respects and the hearing on the Interim Report 
is hereby set for May 3, 1960.’? J.A. 204. In its order, the 
Court below recited the conclusions that the Monitors had 
complied with the procedure prescribed by this Court and 
that ‘‘the defendants have prematurely raised issues as to 
certain facts which, if entitled to consideration, should be 
raised at the hearing on the Interim Report. ...’’ Moreover, 
without any sworn denial of the averments of the verified in- 
junction application as to irreparable injury and without 
any evidence to controvert those averments, the order re- 
cited that ‘‘neither the Defendant James R. Hoffa nor the 
other defendants will suffer irreparable injury as a result 
of the hearings to be held on the Interim Report... .’’ 

On April 30, 1960, appellant Hoffa, by his counsel, and the 
other appellants, by the undersigned counsel, filed a joint 
notice of appeal from the order of April 29, 1960 (J.A. 206), 
and separate motions in this Court for a stay of that order. 
This Court, after hear‘ng, granted the stay on May 2, 1960. 


STATUTE INVOLVED 


The Labor-Management Reporting and Disclosure Act of 
1959, 73 Stat. 519, is set forth in full in Appendix A attached 
to this brief. 


STATEMENT OF POINTS 


1. The denial of the injunction sought below was er- 
roneous in that the court failed to hold that the proceeding 
sought to be enjoined was founded upon misconstruction of 
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Paragraphs 5 and 6 of the consent decree of January 31, 
1958. 


2. The court below erroneously denied the injunction 
despite the fact that the comprehensive report of the Moni- 
tors’ findings, required by the District Court’s order of 
December 7, 1959, had not been filed. 


3. The order appealed from is based on the erroneous 
conclusion that ‘‘the Board of Monitors has complied in all 
respects with the procedure prescribed by the Court of 
Appeals for reporting to the District Court the defendants’ 
compliance with their obligations under the Consent De- 
cree... .”’ 


4, The court below erroneously allowed an ouster pro- 
ceeding against the General President of the International 
to be prosecuted despite the fact that it lacks jurisdiction 
to entertain such a proceeding. 


5. The order appealed from is defective in that the court 
below failed to grant the required hearing and failed to 
make the requisite findings of fact and conclusions of law. 


SUMMARY OF ARGUMENT 
I 


The transactions dealt with in the Interim Report ante- 
dated the consent decree. To the extent that they should 
have been undone, whatever steps could possibly be taken to 
undo them had already been taken before the filing of the 
Interim Report. The two provisions of the consent decree 
claimed in the Interim Report to have been violated (Para- 
graphs 5 and 6 of the decree), were not violated, because 
both provisions are prospective only and, further, because 
both are clearly inapplicable to the transaction in question. 
The Monitors’ attempt to use the consent decree for a purely 
punitive and altogether non-correctional purpose is incon- 
sistent with this Court’s construction of the decree. 
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By previous order of the District Court, the Board of 
Monitors was required, upon completion of discovery pro- 
cesses, to make ‘‘a comprehensive report to the Court on its 
findings.’’ This ‘‘comprehensive report”’ is a condition pre- 
cedent to any further proceedings on the Interim Report. 
Since the Monitors failed to file a ‘‘comprehensive report’’ 
and even declared that they would not file such a report, it 
was error for the court below to deny the injunction and 
schedule the Interim Report for hearing. 


m 


This Court, in the parent case, went to considerable 
lengths to spell out the procedure whereby any of the de- 
fendants could be held to have violated the consent decree. 
The instant case involves a flouting of this Court’s ‘‘pro- 
tective procedure’’ in two separate respects. 


In the first place, this Court has declared that a defendant 
may be punished for violation of the decree only after (a) 
the District Court has determined through a hearing that he 
has failed in some significant respect to carry out an obliga- 
tion imposed on him by the decree; and (b) the court has 
issued a specific compliance order telling him exactly what 
he must do to carry out the obligation; and (c) he has failed 
to obey that specific compliance order. Here, the Monitors, 
ignoring this procedure, seek punishment of the General 
President of the International for alleged violations of the 
decree without any determination whether there were any 
violations and, if so, what he must do to comply. They seek 
this, moreover, in the face of the fact that there is nothing 
required to be done to bring him into compliance with the 
consent decree. 


Secondly, this Court has held that there must be an oppor- 
tunity for all three Monitors to participate in Board action. 
Here, one member of the Board was systematically excluded 
from participation in the Interim Report which is the sub- 
ject of the proceeding sought to be enjoined. 
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Such gross violations of the mandate of this Court require 
quashing of the Interim Report. 


IV 


The choice of union officers is a matter for determination 
by the membership as provided by the union’s constitution 
and is beyond judicial interference if the procedures of that 
constitution are observed. This principle of the common 
law is reinforced by the policy of the Labor-Management 
Reporting and Disclosure Act of 1959, 73 Stat. 519. Nor is 
there any language in the consent decree to give the District 
Court a power of removal in this case which it lacked under 
the common law and which the policy of the new Act denies 
it. 

Vv 

Appellants presented the District Court with sworn. alle- 
gations on the basis of which they were entitled to a pre- 
liminary injunction as sought. No sworn averments were 
filed to contradict these allegations. Appellants’ request for 


a hearing at which they could offer evidence to prove their 
allegations was ignored. After an argument, but without 
evidence, the court below denied appellants’ prayer for an 
injunction. The court, moreover, neglected to make any 
findings of fact and conclusions of law. The order appealed 
from is, therefore, erroneous under Rules 52(a) and 65(b), 
F. R. Civ. P. 


ARGUMENT 
L THE PROCEEDING ON THE INTERIM REPORT SOUGHT TO BE ENJOINED RESTS 
UPON A GROSS MISCONSTRUCTION OF THE CONSENT DECREE. 

The theory of the Interim Report is that appellant Hoffa 
may now be disciplined by ouster, because (a) prior to the 
entry of the decree, funds of Local 299 had been deposited 
in accounts in various banks in which they earned no in- 
terest and such deposits remained in those banks for some 
time after entry of the decree, and (b) with respect to one 
such account, there was an agreement that the money would 
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remain on deposit until repayment of a loan by the bank to a 
company in which Mr. Hoffa had an option to acquire a 
stock interest. 


The uncontroverted facts of record show, inter alia, that: 


1. It was the practice of Local 299, as of other unions, to 
keep large sums on deposit without interest in order to be 
able to withdraw them on demand for emergency use. 


2. The very funds deposited in the accounts here in ques- 
tion had previously been on deposit elsewhere in a non- 
interest-bearing account. 


3. One of the accounts in question, that in the Commercial 
State Bank and Trust Company, was closed out and the 
money transferred to a commercial account in a Detroit 
bank about a year before the filing of the Interim Report. 


4. Another of the accounts in question, that in the Fidelity 
Bank and Trust Company, was closed out and the money 
transferred to a savings account in a Detroit bank about a 


month before the filing of the Interim Report. 


5. The third account, that at the Florida National Bank, 
was sought to be closed out about a month before the filing 
of the Interim Report, but the bank, though previously 
freely acknowledging that the money was subject to with- 
drawal by check and was in no way hypothecated, abruptly 
changed its view, after learning the Monitors’ position, and 
refused to honor a withdrawal check, first on a pretext that 
a signature was defective and then on an assertion that the 
money was collateral for an unpaid debt of Sun Valley, Inc. 
Legal action is pending against the bank for recovery of the 
money. 


6. The option to purchase Sun Valley shares had been 
acquired by appellant Hoffa, in consideration of his per- 
sonal endorsement of Sun Valley, Inc., notes for $75,000 
at a Detroit bank, some four and one-half years before the 
filing of the Interim Report. The deposits of Local 299 
funds in the Florida National Bank were made three to four 
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years before the filing of the Interim Report. Almost a year 
before the Report was filed, appellant Hoffa had disposed 
of all his interests in the option. 


On these facts, there was no violation of the consent de- 
cree. Since the proceeding sought to be enjoined would be a 
trial of many weeks on essentially immaterial allegations of 
the Interim Report, wasteful of the time, energy and money 
of the parties, needlessly burdening the District Court and 
this Court, both already overburdened with this case, and 
seriously impairing the administration of the affairs of the 
International, it is submitted that the proceeding should 
have been enjoined. 


The provisions of the consent decree said to have been 
violated are those contained in Paragraphs 5 and 6. There 
was no violation of either because (a) both are prospective 
only, and (b) Paragraph 6, in addition to being only pro- 
spective, is inapplicable to transactions of the type alleged 
in the Interim Report. 


Paragraph 5 provides that ‘‘persons having custody or 
management of [union] funds or properties shall be re- 
quired to adhere to the recognized legal and equitable 
standards and obligations imposed upon fiduciaries in the 
handling of such funds and properties.’? (Emphasis sup- 
plied.) J.A. 269. 

Paragraph 6 provides: 


‘‘No officer of the International ... shall have a personal 
financial interest which conflicts with the full perform- 
ance of his fiduciary duties as a representative of the 
International, nor shall he own or have a substantial 
business interest in any enterprise with which the 
International . . . bargains collectively, or in any busi- 
ness enterprise which is in competition with any [such 
enterprise], nor shall he own or have a substantial 
business interest in a business enterprise a substantial 
part of which consists of buying from, selling to, or 
otherwise dealing with the business enterprise with 
which the International . . . bargains collectively.’’ 
(Emphasis supplied.) J.A. 269. 
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Both Paragraphs, the underscored language shows, sound 
in futuro. There is no requirement that the parties affected 
should have adhered to fiduciary standards in the past, or 
that they should not have owned or had a conflicting busi- 
ness interest in the past. The complaint which commenced 
this litigation had alleged numerous past breaches of fidu- 
ciary duty and numerous past conflicts of interest. Clearly, 
in agreeing to the consent decree as a compromise of the 
suit, the appellants were not confessing the truth of those 
allegations and were not undertaking to submit to any sanc- 
tions on account of the past acts thus alleged. What they 
undertook was to conduct themselves in the future in ac- 
cordance with certain rules and standards. 


The Interim Report concentrates most of its fire on the 
‘*Sun Valley Transaction’’ on the theory that the option 
rights involved in that transaction bring into play the con- 
flict of interest provision of Paragraph 6 of the decree. But 
that provision is patently inapplicable, because Sun Valley, 
Inc., the company whose stock the option covered, is not 
alleged to and does not bargain collectively with the Inter- 
national or compete with or deal with any company that 
does bargain collectively with the International. That the 
collective bargaining relationship is a necessary precondi- 
tion to the applicability of Paragraph 6 was recognized by 
the Board of Monitors itself in the questionnaire it sent to 
the officers of the International on April 3, 1958, to ascer- 
tain whether that Paragraph had been complied with. J.A. 
62-64. 


The most that the Monitors’ position can come to is that 
the continued maintenance, after entry of the decree, of 
certain accounts established before the decree is a violation 
of the decree justifying the imposition of sanctions. Pushed 
to its logical limit, the Monitors’ claim would be that appel- 
lant Hoffa was in contempt of the decree the instant it was 
entered. Chairman O’Donoghue, indeed, seems to make that 
claim. See Transcript of Deposition of Martin F. O’Dono- 
ghue, April 6, 1960, pp. 73, 97. The theory of the consent 
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decree, however, as we shall show in Point ITI, infra, and as 
this Court has construed it, is that a mechanism is provided 
for a cooperative attempt to establish conditions within the 
International deemed to be desirable. Under this Court’s 
opinion in the parent case, we submit, the effect of Para- 
graphs 5 and 6 of the decree is that, if past transactions need 
to be undone, that need will be brought to the attention of 
the officers of the International and, if necessary, an order 
of the court will be sought to require them to undo the 
transactions. It was neither contemplated by the parties to 
the decree nor concluded by this Court that the Monitors 
could abandon the ameliorative purpose of Paragraphs 5 
and 6 and invoke them at once in disciplinary proceedings. 


The record shows that, without acknowledging that there 
was any impropriety or any obligation to take any action, 
appellant Hoffa had directed the withdrawal of the funds 
involved and had surrendered his interest in the option, 
before the Interim Report was filed. Additionally, he had 
arranged for payment to Local 299 of an amount equivalent 
to interest for the period of time that its money remained 
on deposit in the Florida National Bank. Counsel for the 
Monitors contends that there must, nevertheless, be a hear- 
ing to determine whether the decree was violated and, if so, 
there must be some punishment, for otherwise someone 
may go scot free despite alleged misbehavior. He thus ig- 
nores that the purpose of the decree was to produce such 
changes of conditions within the International as might be 
necessary, punishment being available only in the event of 
a refusal to make a change specifically ordered by the court 
in accordance with procedures referred to in Point III 
hereof. This Court does not read the consent decree as a 
mandate for retribution. 


IL THE PROCEEDING SOUGHT TO BE ENJOINED WOULD VIOLATE THE 
PROCEDURE ESTABLISHED BY THE DISTRICT COUBT. 
The order of Judge Letts of December 7, 1959, authoriz- 
ing the Board of Monitors to utilize discovery procedures to 
gather evidence relating to the charges in the Interim 
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Report directed ‘‘that the Board of Monitors upon complet- 
ing the discovery processes render a comprehensive report 
to the Court on its findings.’’ J.A. 27. That comprehensive 
report has not been made. Moreover, counsel for the Moni- 
tors stated below in the argument of the motion for injunc- 
tion, as he did also to this Court in the argument of the 
motion for stay of the order, that the comprehensive report 
would not be filed. The court below nevertheless refused to 
enjoin proceedings on the Interim Report and set it for a 
hearing which, but for this Court’s stay, would have begun 
on May 3, 1960. 


An obvious purpose of the direction to the Board of Moni- 
tors to ‘‘render a comprehensive report to the Court on its 
findings’? was to provide the court with an opportunity to 
determine, before beginning a long trial, what there was to 
try or, indeed, whether there was anything worth trying. 
It is at least conceivable that the Monitors, after examining 
what they have collected, would find that there has in fact 
been no violation of the consent decree. It is more than con- 


ceivable that they would find some of the charges in the 
Interim Report to have been baseless. The effect of their 
report of their findings would be to dispense with the neces- 
sity of a trial altogether or to narrow whatever trial might 
be necessary. 


Another purpose of the requirement of a comprehensive 
report of the Monitors’ findings was to provide appellant 
Hoffa with a ‘‘bill of particulars’’ to which the defense 
could be addressed. 


Counsel for the Monitors has defended the order appealed 
from on the ground that, by reading into evidence at the 
trial the transcripts of the various depositions, the Monitors 
could effectively comply with the comprehensive report re- 
quirement. While this would undeniably be comprehensive 
enough, in the sense that it would leave nothing out, it would 
obviously not be a report of findings. Moreover, it clearly 
would not satisfy either of the purposes of the requirement 
of the comprehensive report of findings. It would require 
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the court to go through the trial in order to determine 
whether there should have been a trial and it would deprive 
appellant Hoffa of his pre-trial opportunity to prepare a 
defense. 


IL THE PROCEEDING SOUGHT TO BE ENJOINED WOULD VIOLATE THE 
MANDATE OF THIS COURT IN THE PARENT CASE. 

We have shown in Point I, supra, that the allegations of 
the Interim Report that Paragraphs 5 and 6 of the consent 
decree have been violated rest on a misconstruction of those 
Paragraphs. In Point II, supra, we have shown that, even 
if the Interim Report sufficiently alleges violations of the 
decree, which appellants deny, the scheduled trial of the 
charges cannot be commenced before the Board of Monitors 
has filed with the court a comprehensive report of its find- 
ings. In this Point ITI, we shall show that, even if the Moni- 
tors had complied with the District Court’s requirement of 
a comprehensive report of findings, the trial on the Interim 
Report would nevertheless be a defective proceeding be- 
eause of the utter disregard below of the procedure so 
meticulously laid down by this Court in the parent case. 


In concurring in the Supreme Court’s refusal to review 
this Court’s decision in the parent case, Mr. Justice Frank- 
furter deemed it appropriate to indicate the legal signifi- 
cance of the refusal. He said: 


‘Here, this will become manifest from the following 
memorandum in which on August 4, 1959, as a Cireuit 
Justice, I denied the application for a stay of the judg- 
ment, review of which is sought in this petition for 
certiorari: : b : 


‘One thing more does need to be said. 


‘As is recognized by all concerned, judicial supervision 
of a union with a membership of 1,500,000 and some 
800 locals through the agency of a mechanism like the 
Board of Monitors is an unusual manifestation of 
equity powers. * * * But I deem it appropriate to say 
that the Court of Appeals, in its decision of June 10, 
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1959, as well as on preliminary proceedings and in the 
procedure which it followed in formulating its decree 
of July 9, 1959, has manifested an alert understanding 
of the gravity of the litigation, and has made manifest 
its sense of the high importance of assuring the most 
protective procedure on the part of the Board of Moni- 
tors in making recommendations and of the District 
Court in issuing orders on the basis of such recom- 
mendations; it has been mindful of the importance of 
working out problems between the Monitors and the 
Teamsters on the basis of ample consultation, with full 
regard for the interests of the membership of the union 
of which, after all, the union is the collective expression. 
As to the fear of excessive drain of the Teamsters’ 
treasury, one may safely rely on the Court of Appeals 
in affording a shining example in the spending of other 
people’s money. A court should be the most sensitive 
of fiduciaries. In sanctioning fees and other expendi- 
tures it will be guided by frugality and not genero- 
sity.’’’ English et al. v. Cunningham et al., 361 US. 
905, 906, 909-910. (Emphasis supplied.) 


The ‘protective procedure’’, which this Court took the 
trouble to establish and which was specified as a reason for 
denial of certiorari, is the law of the case and may not be 
ignored either by the District Court or by the Board of 
Monitors, 


There can be no doubt as to what that ‘*protective pro- 
cedure”’ is, for this Court spelled it out in the clearest of 
terms. 


A. The Necessity of a “Complience” Order, 

The District Court had construed the consent decree as 
imposing upon the defendants obligations so specific that 
they could be punished for contempt for failure to execute 
recommendations of the Monitors relevant to those obliga- 
tions. This Court, reversing the portion of the District 
Court’s order which was based on that construction, said: 

“*Violation, if it occurs, must be in respect of specific 


court orders. This is basic to correct judicial admini- 
stration. ... 
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“<In this connection and in order to clarify the relation- 
ship of the court-appointed Monitors to these proceed- 
ings, we state again how the Monitors are to function. 
They may make recommendations, in writing if desired, 
in those areas where the defendants have substantive 
obligations under the consent decree as validly modi- 
fied. If the defendants fail to comply in any significant 
respect with these obligations, whether or not the sub- 
ject of a recommendation, the Monitors may report this 
fact to the court. The court, after affording a hearing 
to the defendants, may order the defendants to take any 
necessary action within the scope of its decrees. These 
court orders hereafter must themselves provide what 
the defendants are to do, not simply refer to previous or 
future recommendations.”’ 106 U.S. App. D.C. at ...., 
269 F. 2d at 524-525. 


The Monitors are now contending that Paragraphs 5 and 
6 of the consent decree so specifically required the imme- 
diate withdrawal of the deposited funds referred to in the 
Interim Report that appellant Hoffa is subject to punish- 
ment for not having withdrawn the funds speedily enough. 


Since there has never been a specific court order telling 
appellant Hoffa what to do with respect to those deposits, 
the Monitors are arguing for the very construction which 
this Court, as just shown, has held to be erroneous. More- 
over, since, in part at least, the funds were withdrawn even 
before any suggestion from the Monitors, their present 
contention is even more erroneous than the construction of 
the defendants’ obligations which this Court reversed. 


Under the ‘protective procedure’’ required by this Court, 
if the Board of Monitors, after due deliberations in which all 
three Monitors have had an opportunity to participate, con- 
cludes by majority vote that the facts alleged in the Interim 
Report show a failure by appellant Hoffa to comply in some 
significant respect with his obligations under Paragraphs 
5 and 6 of the consent decree, it may report that conclusion 
to the District Court. That court, after giving appellant 
Hoffa a hearing, may then determine whether in fact there 
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has been a significant failure of compliance and, if so, what, 
if anything, he must do to comply. The court may then order 
him to take such necessary action. If he fails to obey that 
order, but only then, he may be punished. 


Here, it is clear, the Monitors failed to follow the proce- 
dure thus outlined. Their counsel does not deny this. He 
argues, however, that the procedure could not be followed, 
because, by the time the Monitors were ready to go to court, 
any compliance action that the court could order had already 
been taken. If the protective procedure devised by this 
Court be insisted upon, counsel argues, appellant Hoffa will 
have been in temporary non-compliance without suffering 
any punishment for it. Even assuming that appellant Hoffa 
had ever been in non-compliance with Paragraphs 5 and 6 
of the consent decree (and we have shown in Point I, supra, 
that he had not), it does not follow, as counsel for the Moni- 
tors contends, that he should be punished for it. The consent 
decree was not designed to be an instrument of punishment, 
but rather a mechanism for such change of conditions within 
the International as might be found necessary. If, prior to 
any need for intercession by the District Court, the defend- 
ants accomplish whatever change is desirable, there is no 
need to employ the machinery of the decree. 


B. The Necessity of An Opportunity For All Three Monitors To 
Participate In Board Action. 


An intrinsic part of the ‘protective procedure’? com- 
manded by this Court is that action of the Board of Moni- 
tors be taken in such a way as to give each member a chance 
to participate. This Court stated in the parent case: 


“We point out also that the Monitors must use pro- 
cedures which afford opportunity for all three Monitors 
to participate.’’ 106 U.S. App. D.C. .., 269 F. 2d at 530. 


The Court thus assured that matters presented for judicial 
action would first have passed through a screening machin- 
ery conceived by the parties as both fair and efficient. This 
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procedure further assured that the District Court and ulti- 
mately this Court would not be belabored with the infinity 
of minutiae that could arise out of so complex an operation 
as this International, but would be asked to decide only such 
matters as a majority of the Board, after consideration of 
the views of all three Monitors, deemed worthy of judicial 
decision. 


The proceeding sought to be enjoined is an improper one, 
aside from other reasons, for the reason that the Board of 
Monitors, in the preparation of the Interim Report, flag- 
rantly violated this protective procedure. The circumstances 
are fully set forth in Monitor Maher’s ‘‘Separate Report”’ 
to the court below (J.A. 7), paragraphs 27-48 of which are 
reproduced in Appendex B hereof. As appears from Moni- 
tor Maher’s statement, the chairman of the Board of Moni- 
tors kept secret from him the fact that the Interim Report 
was in preparation and the fact that investigations were 
being conducted to gather information as a basis for the 
Interim Report; the Chairman asserted a right, given him 


by Judge Letts, to keep confidential from Mr. Maher part of 
the basis of the Interim Report; the Interim Report had 
been signed by the other two Monitors before it was dis- 
cussed with Mr. Maher; and the Interim Report had been 
released to the press before such discussion. 


In the light of such wanton disregard of this Court’s 
mandate, the court below should not only have quashed pro- 
ceedings on the Interim Report, but should also have 
stricken the Report from the record. 


IV. THE DISTRICT COURT HAS NO JURISDICTION TO CONDUCT AN OUSTER 
PROCEEDING AGAINST THE GENERAL PRESIDENT OF THE INTERNATIONAL. 

Who shall serve as an officer of a voluntary association 
like this International is a matter to be determined by the 
membership under their constitution and, so long as the 
procedures provided by that constitution are observed, the 
matter is beyond judicial interference. See Green v. Oberg- 
fell, 73 App. D.C. 298, 121 F. 2d 46 (1941). 


25 


The constitution of this International provides in Article 
XVIII, Section 3(d): 


“Trial of elective International Union Officers shall 
be before the General Executive Board at such time and 
place as fixed by the General Executive Board. The 
officer charged shall be found guilty only ona majority 
vote of the entire General Executive Board. Appeals 
by such general officers from decision of the General 
Executive Board shall be to the convention.’?¢ 


The District Court may not, as it now has undertaken to 
do, usurp the trial function of the General Executive Board. 
The availability of an appeal to this Court from an ouster 
order by the District Court is not a permissible substitute 
for an appeal to the convention of the membership. 


The theory upon which it is urged by the Monitors that 
the District Court may oust an officer of the International 
is that the officers were installed as the creatures of the 
court and only on sufferance, as it were, and may, therefore, 
be removed if they displease the court. The Monitors ignore 
the fact that these officers were elected by the members of 
the International assembled in convention. It is, of course, 
true that a preliminary injunction issued by the court below 
on October 23, 1957, prevented the assumption of office 
which would otherwise normally have ensued from the fact 
of their election. This Court modified that preliminary 
injunction by its order of November 4, 1957 in No. 14,201. 
Had this Court ordered the preliminary injunction dis- 
solved rather than modified, the officers would have assumed 
office in due course and, in such circumstances, it could not 
even be suggested that they were only creatures of the court. 
The subsequent adoption of a consent decree in settlement 
of the litigation would not have altered the fact that the 
officers became officers because the members had elected 
them, not because the court had created them. The fact 
that the preliminary injunction remained in effect for three 


6 This provision is identical in both the 1952 and 1957 constitutions, 
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months does not call for a different conclusion. When the 
consent decree was negotiated it became clear to all the 
parties that, if it was to be effective, it would have to be 
binding on the new officers. The court below, therefore, 
entered an order on January 23, 1958, eight days before 
the consent decree was entered, dissolving the preliminary 
injunction, so that the new officers could be installed in 
office. At that point, the new officers became the de jure 
officers of the International. Counsel for the defendants 
thereafter presented to the court the negotiated consent 
decree, whereupon there was the following colloquy: 


“MR. WILLIAMS: ... As Your Honor knows, this 
morning I told Your Honor that I would file a stipula- 
tion adding the eight persons who were not previously 
on the Executive Board of the Teamsters, but who are 
now serving on the Executive Board of the Teamsters 
as parties defendant to this case, and they do—and I 
speak for them as counsel—adopt the pleadings hereto- 
fore filed and adopt the record as of up to this moment, 
and including what takes place hereafter. 


“THE COURT: That is very appropriate, because 
the order must be effective against the new board. 


(The written stipulation was handed up to the Court.) 


“THE COURT: Yes. As indicated, gentlemen, I 
shall sign this indicating the approval of the Court. 


‘“*MR. WILLIAMS: Yes, sir. 


Now, Your Honor, the order which you signed this 
morning dissolving the injunction so that the new board 
could meet without violating the previous injunction I 
have in my hand and I hand you this for filing. 


“THE COURT: Yes. The order just handed to the 
Court will be received and filed.’’ Transcript of pro- 
secu? before District Court, January 23, 1958, pp. 

732-34. 


It is thus perfectly clear that the court below found it 
necessary and proper, in laying the groundwork for the con- 
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sent decree, to allow the voice of the convention to take effect 
and the new officers to take office by the expression of that 
voice. Hight days later, the decree was adopted and became 
binding on all the parties. The fact that the consent decree 
itself purports in Paragraph 1 to dissolve the preliminary 
injunction of October 23, 1957, is easily explained. The de 
cree had been drafted before January 23, 1958. The pro- 
vision for dissolution of the preliminary injunction was, of 
course, necessary when the injunction was still in existence. 
As soon as the order of J anuary 23, 1958, was signed, dis- 
solving the injunction, the new officers of the International 
met as the General Executive Board and passed a resolution 
approving the decree. The prepared draft of the decree thus 
approved, containing the now unnecessary dissolution pro- 
vision, was then read into the record. It is obvious that the 
language in Paragraph 1 purporting to dissolve the injunc- 
tion became mere surplusage as soon as the dissolution 
order of January 23, 1958, had been signed. That the lan- 
guage remained in the draft was undoubtedly only an over- 
sight attributable to the hectic pace at which the court and 
the parties moved on that day. In view of the already 
accomplished dissolution of the injunction, the language in 
question was wholly without legal effect. 


But for this wholly ineffective and surplus language, there 
is, of course, no provision in the consent decree upon which 
to found a theory that the officers are creatures of the court, 
removable if they displease the court. It seems obvious that, 
if the parties had meant the officers of the International to 
be removable by the court, they would have said so. It is 
inconceivable that they could have intended the officers to 
be removed by the court and, yet, not have made any pro- 
vision for succession. The only provision for succession to 
the office of the General President in case of removal is con- 
tained, not in the consent decree, but in the International 
constitution. Under that provision, Article VI, Section 8, 
the First Vice-President assumes the duties of the General 
President, convenes the General Executive Board within 
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five days for the purpose of calling a special convention, to 
take place within sixty days, to elect a new General Presi- 
dent. A hypothetical case will demonstrate that the parties 
could not have intended to incorporate this succession pro- 
vision of the constitution into the consent decree. Assume 
that on February 1, 1958, the General President had com- 
mitted some flagrant violation of the decree clearly justify- 
ing punishment for contempt. If he were forthwith punished 
by ouster from office, the constitutional provision for elec- 
tion of a successor within sixty days could not be effectu- 
ated, because the decree itself precluded the holding of a 
convention for at least a year. It follows, therefore, that the 
consent decree contains no provision for succession in the 
event of ouster, either directly or by incorporation. 


Certainly, there was no intention to leave the Internation- 
al without an administrative head. Just as certainly, there 
was no intention to let the court appoint an administrative 
head for the International in the form of a receiver, for even 
the plaintiffs, in their prayer for relief, declared that they 


did not wish to have any court-appointed officer interfering 
with any of the internal affairs of the International other 
than the preparation and supervision of new elections. The 
only conclusion that can be reached is that no provision was 
made for succession because there was no contemplation 
that the elected officers of the International were subject to 
removal by the court. 


The opposite conclusion, advanced by the Monitors, rests 
entirely on the use of the word ‘‘provisional’’ in the consent 
decree. They argue that the officers are only ‘‘provisional”’ 
and, therefore, may be removed for violation of any ‘‘pro- 
vision’? of the decree. This literal-minded approach leads, 
as we have shown, to a vacuum of administration that could 
not have been intended. Moreover, it distorts the accepted 
meaning of the term ‘‘provisional’’ as used in legal con- 
texts. In giving the officers ‘‘provisional’’ tenure, the 
draftsmen of the decree gave them a status analogous to 
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that of a ‘‘provisional government,’’ understood in the law 
to be one ‘‘temporarily established in anticipation of and to 
exist and continue until another (more regular and perm- 
anent) shall be organized and instituted in its stead.’’ Black, 
Law Dictionary, p. 1389 (4th ed., 1951) ; Chambers v. Fisk, 
22 Tex. 504, 535 (1858) ; 30 C.J.S., Government, p. 967. The 
parties intended the tenure of the officers to be less than the 
constitutional five-year term. They intended a new election, 
after one year, for the ‘‘regular”’ five-year term. They did 
not contemplate interruption of the officers’ term by any- 
thing other than a new election. Therefore, they needed no 
provision for succession and made none. 


Furthermore, by the enactment of the Labor-Management 
Reporting and Disclosure Act of 1959, 73 Stat. 519, Con- 
gress has made it clear that, with but one exception, union 
officers are removable only by the union’s members and only 
by the procedures provided in the union constitution and by- 
laws or in the Act itself. But for the exception of Section 
504(a),’ it is the contemplation of the Act that the deter- 


mination of who is to be an officer of a union be left to the 
membership of the union. 


Thus, Section 401(e) and (f) provide how officers are to 
be elected and require compliance with the union’s con- 
stitution and bylaws insofar as they are not inconsistent 
with the Act. Officers thus elected are thereafter removable 
only under the provisions of the union’s constitution; but, 
if those provisions are not ‘‘adequate,”’ the Act provides, in 
Sections 401(h) and (i) and 402, for investigation by the 
Secretary of Labor and for possible federal court proceed- 
ings by the Secretary and ultimately, if there is to be a 
removal, for a secret ballot vote of the membership of the 
union. While Section 401(h) appears to apply in terms only 
to local unions, Section 402 applies to all unions and both, 
taken together, demonstrate a clear Congressional policy 


7 That section disqualifies for five years persons who have been members of 
the Communist party or who have been convicted of certain enumerated felonies, 
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to leave in the hands of the members the ultimate choice of 
their own leadership. 


It should be noted, moreover, that Section 403 of the Act, 
while preserving existing rights and remedies to challenge 
elections prior to their conduct, makes the remedies of the 
new Act exclusive for challenging an election already held, 
as is the case here. 


V. THE DENIAL OF THE INJUNCTION SHOULD BE REVERSED, IF FOR NO OTHER 
REASON, BECAUSE OF THE DISTRICT COURT'S DENIAL OF ANY EFFECTIVE 
HEARING AND ITS FAILURE TO MAKE FINDINGS OF FACT AND CONCLU- 
SIONS OF LAW. 

There were verified allegations in the application for 
injunction, repeated in the offer of proof, going to the ques- 
tion of the validity of the Interim Report as an instrument 
for the commencement of the trial of appellant Hoffa. The 
issues thus raised included the following: 


1. Whether, in violation of this Court’s mandate, there 
had been denial to Monitor Maher of an opportunity to 


participate in the preparation of the Interim Report and 
the decision as to whether it should be filed. 


2. Whether the Interim Report was knowingly made in- 
complete and misleading. 


3. Whether, prior to the filing of the Interim Report, 
there had already been full compliance with the Monitors’ 
suggestions and recommendations. 


4. Whether, considering the ameliorative, rather than 
punitive, purpose of the consent decree, there remained 
anything requiring correction by court order. 


All of these issues, effectively raised by the applicants 
for injunction, had to be decided by the court below before it 
could determine whether, under this Court’s mandate, it 
could proceed with a hearing on the Interim Report. If the 
court intended to decide these issues by the entry of the 
order appealed from, it is submitted that the decision suffers 
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from two patent procedural defects which render it invalid 
and require it to be set aside. 


In the first place, the court below denied the appellants the 
opportunity to present evidence on the issues. It heard 
counsel in lengthy argument, but declined their offer of 
proof. As was said in Hawkins v. Board of Control of 
Florida, 253 F. 2d 752, 753 (5th Cir. 1958) : 


“‘Rule 65(b), F.R.C.P., 28 U.S.C.A., requires that a 
motion for preliminary injunction ‘shall be set... for 
hearing. . . .” Hearing requires a trial of an issue of fact. 
Trial of an issue of fact necessitates an opportunity to 
present evidence. [Citation.] Since appellant was not 
given the opportunity to present evidence in his behalf, 
the order denying the preliminary injunction must be 
set aside.’’ 


See also City Line Center, Inc. v. Loew’s, Inc., 178 F. 2d 
267, 268 (3rd Cir. 1959). 


Secondly, the court below violated the requirement of 


Rule 52(a), F.R. Civ. P., that ‘‘in granting or refusing inter- 
locutory injunctions the Court shall ... set forth the findings 
of fact and conclusions of law which constitute the grounds 
of its action.””? This requirement has been held to be man- 
datory. Carpenters’ District Council v. Cicci, 261 F. 2d 5, 
7 (6th Cir. 1958) ; see Mayo v. Lakeland Highlands Canning 
Co., 309 U.S. 310, 316 (1940). The order here appealed from 
sought to satisfy the requirement of Rule 52(a) by reciting 
that it appeared to the Court ‘‘that the defendants have 
prematurely raised issues as to certain facts which, if en- 
titled to consideration, should be raised at the hearing on 
the Interim Report. ...’? This vague recital does not comply 
with the requirement of specific findings and, indeed, im- 
properly ignores the appellants’ sworn averments that to 
require them to go through the trial on the Interim Report 
would subject them to grave and irreparable injury. It is 
true that the court did conclude in its order that the appel- 
lants would not suffer such injury. This conclusion, how- 
ever, is patently invalid and must be set aside, because it 


32 


is without even a shadow of foundation. The appellants’ 
sworn applications allege irreparable injury. No affidavits 
were filed to contradict those allegations. No evidence was 
taken on the issue. The only conclusion that can be drawn 
from the record, therefore, is that the appellants would be 
irreparably damaged by denial of the injunction. 


CONCLUSION 


Since, as appears from the foregoing, the District Court 
(a) misconstrued the consent decree, (b) violated the pro- 
cedure it had itself established, (c) violated this Court’s 
mandate, (d) undertook to exercise a jurisdiction it does not 
possess, and (e) violated the Federal Rules of Civil Pro- 
cedure, it is respectfully submitted that the order herein 
appealed from should be reversed. 
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Public Law 86-257 
86th Congress, S. 1555 
September 14, 1959 


AN ACT 


73 Stat. 519. 


To provide for the reporting and disclosure of certain financial transactions 
and administrative practices of labor organizations and employers, to prevent 
abuses in the administration of trusteeships by labor organizations, to provide 
standards with respect to the election of officers of labor organizations, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


SHORT TITLE 


Srcrion 1. This Act may be cited as the “Labor-Management 
Reporting and Disclosure Act of 1959”. 


DECLARATION OF FINDINGS, PURPOSES, AND POLICY 


Src. 2. (a) The Congress finds that, in the public interest, it con- 
tinues to be the responsibility of the Federal Government to protect 
employees’ rights to o7 ‘ize, choose their own representatives, bar- 
gain collectively, and cthereise engage in concerted activities for their 
mutual aid or protection; that the relations between employers and 
labor organizations and the millions of workers they represent have 
a substantial impact on the commerce of the Nation; and that in order 
to accomplish the objective of a free flow of commerce it is essential 
that labor os employers, and their officials adhere to the 
highest standards of responsibility and ethical conduct in adminis- 
tering the affairs of their organizations, particularly as they affect 
Jabor-management relations. 

(b) The Congress further finds, from recent investigations in the 
labor and management fields, that there have been a number of 
instances of breach of trust, corruption, disregard of the rights of 
individual employees, and other failures to observe st ae standards of 
responsibility ant ethical conduct which require further and supple- 
mentary legislation that will afford necessary protection of the rights 
and interests of employees and the public ua Me they relate to 
the activities of labor organizations, employers, labor relations con- 
sultants, and their officers and representatives. 

(c) The Congress, therefore, further finds and declares that the 
enactment of this Act is necessary to eliminate or prevent improper 
practices on the part of labor organizations, employers, labor relations 
consultants, and their officers and representatives which distort and 
defeat the policies of the Labor Management Relations Act, 1947, as 
amended, and the Railway Labor Act, as amended, and have the tend- 
ency or necessary effect. of burdening or obstructing commerce by (1) 
impairing the efficiency, safety, or operation of the instrumentalities of 
commerce; (2) occurring in the current of commerce; (3) materially 
affecting, restraining, or controlling the flow of raw materials or 
manufactured or processed goods into or from the channels of com- 
merce, or the prices of such materials or goods in commerce; or (4) 
pape diminution of employment and wages in such volume as 
stantially to enets or disrupt the market for goods flowing into or 
from the channels of commerce. 
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DEFINITIONS 


Sec. 3. For the purposes of titles I, II, III, IV, V (except section 
505), and VI of this Act— X 

(3) “Commerce” means trade, traffic, commerce, transportation, 
transmission, or communication cata the several States or between 
any State and any place outside thereof. | i 

(b) “State” includes any State of the United States, the District of 

Columbia, Puerto Rico, the Virgin Islands, American Samoa, Guam, 
Wake Island, the Canal Zone, and Outer Continental Shelf lands 
defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331- 
1343). 
(c) “Industry affecting commerce”.means any activity, business, or 
industry in commerce or in which a labor dispute would hinder or 
obstruct commerce or the free flow of commerce and includes any 
activity or industry “affecting commerce” within the meaning of the 
Labor Management Relations Act, 1947, as amended, or the Railway ¢ 
Labor Act, as amended. ae ase 

(d) “Person” includes one or more individuals, labor organizatio: 
partnerships, associations, corporations, legal representatives, mutua 
companies, joint-stock companies, trusts, unincorporated organiza- 
tions, trustees, trustees in bankruptcy, or receivers. ye 

(e) “Employer” means any employer or any group or association 
of employers engaged in an industry affecting commerce (1) which is, 
with a to employees engaged in an industry affecting commerce, 
an employer within the meaning of any law of the United States 
relating to the employment of any employees or (2) which may deal 
with, any labor organization concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or conditions of work, and 
includes any person acting directly or indirectly as an employer or as 
an agent of an Nv, wed in relation to an employee but does not 
include the United States or any corporation wholly owned by the 
Sorenmert of the United States or any State or political subdivision 
thereof. 

f) “Employee” means any individual employed by an employer, 
an ddindes any individual whose work ereend at a cma eice 
of, or in connection with, any current labor dispute or because of any 
unfair labor practice or because of exclusion or expulsion from a 
labor organization in any manner or for any reason inconsistent with 
the requirements of this Act. 

(g) “Labor dispute” includes any controversy concerning terms, 
tenure, or conditions of employment, or concerning the association or 
representation of persons in negotiating, fixing, maintaining, chang- 
ing, or seeking to arrange terms or conditions of employment, rear: 
less of whether the disputants stand in the proximate relation of 
exiploye: and employee. 

(h) “Trusteeship” means any receivership, trusteeship, or other 
method of supervision or control whereby a labor organization sus- 
pends the any, otherwise available to a subordinate body under 
tS Otekers or bylaws. 3 aes 

i) “Labor organization” means a Jabor organization en in an 
industry affecting commerce and includes any cepaniaanet any 
kind, any cy, or employee representation committee, group, asso- 
ciation, or so engaged in which employees participate and which 
exists for the purpose, in whole or in part, of dealing with employers 
concerning grievances, labor utes, wages, rates of pay, hours, or 
other terms or conditions of employment, and any conference, 
committee, joint or system board, or joint council so which 
is subordinate to a national or international labor organization, other 
than a State or Jocal central body. 
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(j)_A labor organization shall be deemed to be engaged in an indus- 
try affecting commerce if it— 

_(1) is the certified representative of employees under the pro- 
visions of the National Labor Relations Act, as amended, or the 
Railway Labor Act, as amended; or 

(2) although not certified, is a national or international labor 
organization or a local labor organization recognized or acting as 
the representative of sa et ha of an employer or employers 
engaged in an industry affecting commerce; or 

(3) has chartered a local labor organization or subsidiary body 
which is representing or actively seeking to represent employees 

of employers within the meaning of paragraph (1) or (2) ; or 

(4) has been chartered by a labor organization representing or 
actively seeking to represent employees within the meaning of 
paragraph (1) or (2) as the local or subordinate body through 
which such employees may enjoy membership or become affiliated 
Lene ace iol poqremceae or fe 

(5) is a conference, gen committee, joint or system board, 
or joint council, subordinate to a pational oF international labor 
ah narra which includes a labor organization engaged in an 
industry affecting commerce within the meaning of any of the 
preceding aragraphs of this subsection, other than a State or local 


cent ly. 

(k) “Secret ballot” means the expression by ballot, voting machine, 
or otherwise, but in no event by proxy, of a choice with to any 
election or vote taken upon any matter, which is cast in such a manner 
that the person expressing such choice cannot be identified with the 
choice expressed. 

(1) “Trust in which a labor o ization is interested” means a trust 
or other fund or organization (1) which was created or established by 
a labor organization, or one or more of the trustees or one or more 
members of the governing body of which is selected or appointed by a 
‘labor organization, and 6) a primary purpose of which is to provide 
poate for the members of such labor organization or their bene- 

ciaries. 

(m) “Labor relations consultant” means any person who, for com- 
pensation, advises or represents an employer, employer organization, 
or labor organization concerning employee organizing, concerted activ- 
ities, or collective bargaining activities, 

(n) “Officer” means any constitutional officer, any person authorized 
to perform the functions of president, vice president, secretary, 
treasurer, or other executive functions of a labor o: ization, and any 
member of its executive board or similar governing ly. 2 

(0) “Member” or “member in good standing”, when used in ref- 
erence toa labor organization, includes any person who has fulfilled the 
requirements for membership in such organization, and who neither 
has voluntarily withdrawn membership nor has been expelled 
or suspended from membership after appropriate proceedings con- 
sistent with lawful provisions of the constitution and bylaws of such 
organization. 

(p) “Secretary” means the Secretary of Labor. : 

(q) “Officer, agent, shop steward, or other representative”, when 
at with respect to a labor cegenieeSen includes elected officials and 
xy edministrative 3 mele Svenairee’ lected or srppinied (such as 

usiness agents, heads of departments or major units, organizers 
who exercise su tial independent authocky)= but does not include 
salaried nonsupervisory p onal ‘staff, stenographic, and service 
personnel, 
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(r) “District court of the United States” means a United States 
district court and a United States court of any place subject to the 
jurisdiction of the United States. 


TITLE I—BILL OF RIGHTS OF MEMBERS OF LABOR 
ORGANIZATIONS 


BILL OF RIGETS 


Sec. 101. (a) (1) Eqcat Ricurs.—Every member of a labor organi- 


zation shall have se rights and privileges within such organization 
to nominate candidates, to vote in elections or referendums of the 
labor organization, to attend membership meetings, and to participate 
in the deliberations and voting upon the business of such meetings, 
subject to reasonable rules and regulations in such organization’s con- 
stitution and bylaws. 

(2 xc oF SPEECH AND AssEmBLy.—Every member of any 
labor organization shall have the right to meet and assemble freely 
with other members; and to express any views, arguments, or opinions; 
and to express at meetings of the labor organization his views, upon 
candidates in an election of the labor organization or upon any busi- 
ness properly before the meeting, subject to the oe estab- 
lished and reasonable rules pertaining to the conduct of mee : 
Provided, That nothing baremn shall be construed to im ir the right 
of a ro) 


body shall be effective only until the 
next regular convention of such labor organization. 

(4) Prorecrion or rue Ricer To Sur—No labor organization 
shall Limit the right of any member thereof to institute an action in 
any court, St pe. ‘ore any administrative agency, irre- 
spective of whether or not labor engaaization ox sis olliees ers 


BEST COP 
from the orig 


September 14, 1959 -5- Pub, Law 86-257 
3 STAT. 523, 


named as defendants or respondents in such action or proceeding, or 
the right of any member of a labor organization to appear as a witness 
in any judicial, administrative, or legislative proveedi , or to peti- 
tion any legislature or to communicate with any legislator: Provided, 
That any such member may be required to exhaust reasonable h 
procedures (but not to exceed a four-month lapse of time) within 
organization, before instituting legal or administrative proceedings 
against such organizations or any officer thereof: And provided = 
ther, That no interested employer or employer association shall 
directly or indirectly finance, encourage, or participate in, except as 
a party, any such action, proceeding, appearance, or petition. 

Cae Acarnsr Incprorer ary Actiox.—No 
member of any labor organization may be fined, suspended, expelled, 
or otherwise disciplined except for med cabo’ of dues by such 
organization or by any officer thereof unless such member has been 
(A) served with written ific charges; (B) given a reasonable time 
to prepare his defense; (C) afforded a full and fair hearing. 

3) Any provision of the constitution and bylaws of any labor 
organization which is inconsistent with the provisions of this section 
shall be of no force or effect. 


CIVIL ENFORCEMENT 


_ Sec. 102. Any person whose rights secured by the provisions of this 
title have been infringed by any violation of this title may bring a 
civil action in a district court of the United States for such relief 
(including injunctions) as may be appropriate. Any such action 
against a labor organization shall be brought in the district court of 
the United States for the district where the alleged violation 
or where the principal office of such labor organization is located. 


RETENTION OF EXISTING RIGITS 
Sec. 103. Nothing contained in this title shall Jimit the rights and 


remedies of any member of a labor organization under any State or 
Federal law or before any court or other tribunal, or under the con- 
stitution and bylaws of any labor organization. 


RIGHT TO COPIES OF COLLECTIVE BARGAINING AGREEMENTS 


Sec. 104. It shall be the duty of the secretary or corresponding 
principal officer of each labor organization, in the case of a local labor 
organization, to forward a copy of each collective bargaini agree- 
ment made by such labor organization with any employer to any em- 
ployee who requests such a copy and whose rights as Such emplo} 
are directly affected by such ement, and in the case of a labor 
organization other than a local Jabor organization, to forward a copy 
of any such agreement to each constituent unit which has members 
directs affected by such ent; and such officer shall maintain 
at the principal office of the labor organization of which he is an officer 
copies of any such agreement made or received by such labor organi- 
zation, which copies shall be available for inspection by any member 
or by any employee whose rights are affected by such agreement, 
The provisions of section 210 shall be applicable in the enforcement of Post, Ps 530. 
this section. 
INFORMATION AS TO ACT 


Sec. 105. E labor organization shall inform its members con- 
cerning the provisiuas of this Act, 


Y AVAILABLE 
nal bound volume 


Pub. Law 86-257 -6- September 14, 1959 


TITLE IL—-REPORTING BY LABOR ORGANIZATIONS, 
OFFICERS AND EMPLOYEES OF LABOR ORGANIZA- 
TIONS, AND EMPLOYERS 


REPORT OF LABOR ORGANIZATIONS 


73 STAT. 5240 


constitution and 
er with 


i dress, and 
dress at which it maintains its principal office or at 
records referred to in this title; 
2 title of each of its officers; 
3) the initiation fee or fees required from a new or transferred 
mem er and fees for work permits required by the reporting labor 


on; 
4) the regular dues or fees or other periodic payments required 
remain a member of the ieporting labor organization; and 

(5) detailed statements, or references to specific provisions of 
documents filed under this subsection which contain such state- 
ments, showing the provision made and procedures followed with 
to each of the following: (A) qualifications for or restric- 
tions on membership, (B) levying of assessments, (C) participa- 
tion in insurance or other benefit plans, (D) authorization for 
disbursement of funds of the labor organization, (E) audit of 

financial transactions of the labor organization, (F) the callin, 

of regular and special meetings, (G) the selection of officers an 
stewards and of any representatives to other bodies composed of 
labor organizations’ representatives, with a specific statement of 
the manner in which each officer was elected, appointed, or other- 
wise selected, (H) discipline or removal of officers or agents for 
breaches of their trust, (7) imposition of fines, suspensions, and 
expulsions of members, including the grounds for such action and 
any provision made for notice, hearing, judgment on the evidence, 
and appeal procedures, (J) authorization for bargaining demands, 
(K) ratificatién of contract terms, (L) authorization for strikes, 
and (M) issuance of work permits. Any change in the informa- 
tion required by this subsection shall be reported to the Secretary 
at the time the Sp amc labor organization files with the Secre- 

be the annual financial report required by subsection (b). 
(b) Every labor organization shall file annually with the 

a financial report signed by its president and treasurer or correspond- 
ing principal officers containing the following information in such 
di as may be necessary accurately to disclose its financial condition 


and operations for its preceding fiscal year— 
(1) assets and abilities at the taatning and end of the fiscal 


year; 
fe receipts of any kind and the sources thereof; 

3) salary, allowances, and other direct or indirect disburse- 
ments (including reimbursed ) to each officer and also to 
each employee who, during su fiscal year, received more than 
$10,000 in the aggregate from such labor organization and any 
other labor organization affiliated with it or with which it is affh- 
ated, or which is affiliated with the same national or international 
labor organization; 

(4) direct and indirect loans made to any officer, employer, or 

member, which aggregated more than $250 during the year, 

with a statement of the purpose, security, if any, and 
arrangements for repayment; 
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(5) direct and indirect loans to any business enterprise, together 
with a statement of the purpose, security, if any, and arrangements 
for repayment; and ote - 
- (6) pee disbursements made by it including the purposes 
hereof; 
all in such categories as the Secretary may prescribe. 
(¢) Every labor organization required to submit a report under this 
title shall make available the information required to be contained in 
such report to all of its members, and every such Jabor organization 
and its officers shall be under a duty enforceable at the suit of any 
member of such organization in any State court of competent juris- 
diction or in the district court of the United States for the district in 
which such labor organization maintains its principal office, to permit 
such member for just cause to examine any books, reco: and 
accounts necessary to verify such report. The court in such action 
may, in its discretion, in addition to any judgment awarded to the 
plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by 
the defendant, and costs of the action. : 
(d) Subsections (f), (g), and (h) of section 9 of the National $2 dina 
Labor Relations Act, as amended, are “rein repea . 
(e) Clause (i) of section 8(a) (3) of the National Labor Relations 
Act, as amended, is amended by striking out the following: “and has 29 US¢ 158. 
at the time the agreement was made or within the p ing twelve 
months recess from the Board a notice of compliance with sections 
9 (£), (g), . 


REPORT OF OFFICERS AND EMPLOYEES OF LALOR ORGANIZATIONS 


Sec. 202, (a) Every officer of a labor organization and every 
employee of a labor organization (other than an employee performing 
exclusively clerical or custodial services) shall file with the Secretary 
a signed report listing and describing for his preceding fiscal year— 

(1) any stock, bond, security, or other interest, legal or equi- 
table, which he or his spouse or minor child directly or indirectly 
held in, and any income or any other benefit with monetary value 
(including reimbursed expenses) which he or his spouse or minor 
child derived directly or indirectly from, an employer whose 
employees such labor organization represents or is actively seek- 
ing to represent, except payments and other benefits received as 
a bona fide employee of such employer; 3 

(2) any transaction in which he or his spouse or minor child 
engaged, directly or indirectly, involving any stock, bond, secur- 
ity, or loan to or from, or other legal or equitable interest in the 
business of an employer whose employees such labor organization 
represents or is actively seeking to represent; ‘ 

(3) any stock, bond, security, or other interest, legal or equi- 
table, which he or his spouse or minor child directly or indirectly 
held in, and any income or any other benefit with monetary value 
(including reimbursed expenses) which he or his spouse or minor 
child directly or indirectly derived from, any business a substan- 
tial part of which consists of bu: ing from, selling or leasing to, 
or otherwise dealing with, the be Sit of an employer whose 
employees such labor organization represents or is actively seeking 
2 (atanpabe bond, ther legal bl 

any st nd, security, or other interest, or equitable, 
which he or his spouse or minor child directly or Snaceeny held 
in, and any income or any other benefit with monetary value (in- 
cluding reimbursed expenses) which he or his spouse or minor 
child directly or indirectly derived from, a business any part of. 
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48 STAT, 881. 
15 USC 76a. 
54 Stat. 789. 
15 USC 80a-51. 
49 Stat. 803. 
15 USC 79. 


which consists of buying from, or selling or leasing directly or 
indirectly to, or otherwise dealing with such labor pacar 
(5) any direct or indirect business transaction or arrangement 
ween him or his spouse or minor child and any employer whose 
employees his organization represents or is pect! seeking to 
represent, except work performed and payments an benefits re- 
ceived as a bona fide employee of such employer and except pur- 
chases and sales of goods or services in the regular course of 
business at prices generally available to any employee of such 
Cae f ther thing of value (includin 
(6) an: yyment of money or other of value (including 
seen bneseteroenasc) which he or his spouse or minor child re- 
ceived directly or indirectly from any employer or any person 
who acts as a labor relations consultant to an employer, except 
yments of the kinds referred to in section 302(c) of the Labor 
Mera eniets Relations Act, 1947, as amended. 

(b) The provisions of patentee (1), (2), (3), (4), and (5) of 
subsection (n) shall not be construed to require any such officer or 
employee to report his bona fide investments in securities traded on a 
securities exchange registered as a national securities exchange under 
the Securities Exchange Act of 1934, in shares in an investment com- 
pany registered under the Investment Company Act of 1940, or in 
securities of a public utility holding company registered under the 
Public Utility Holding Company Act of 1935, or to report any income 
derived therefrom. 

(c) Nothing contained in this section shall be construed to require 
any officer or employee of a labor organization to file a report under 
sahesction (a) unless he or his spouse or minor child holds or has held 
an interest, has received income or any other benefit with monetary 
value or 2 Joan, or has engaged in a transaction described therein. 


REPORT OF EMPLOYERS 


Sec. 203. (a) Every employer who in any fiscal year made— 

(1) ll fa or loan, direct or indi of money or other 
thing of value (including reimbursed expenses), or oe ered or 
agreement therefor, to any labor organization or officer, agent, 
shop steward, or other representative of a labor organization, or 
employee of any labor organization, except (A) payments or 
loans made by any national or State bank, credit union, insurance 
company, savings and loan association or other credit institution 
and (B) payments of the kind referred to in section 302(c) of 
the Labor Management Relations Act, 1947, as amended ; 

(2) any payment (including reimbursed ) to any of his 
employees, or any group or committee of such employees, for the 
purpose of causing such employee or group or committee of em- 
ployees to persuade other employees to exercise or not to exercise, 
or as the manner of exercising, the right to organize and i 
collectively through representatives of their own choosing unless 
such payments were contemporaneously or previously disclosed to 
such other employges; 

(3) any expenditure, during the fiscal year, where an object 
thereof, directly or indirectly, is to interfere with, restrain, or 
coerce employees in the exercise of the right to organize and 
bargain collectively through representatives of their own choos- 
ing, or is to obtain information concerning the activities of em- 
ployees or 2 Jabor organization in connectior: with a Jabor dispute 
involving such employer, except for use solely in conjunction with 
an administrative or arbitral proceeding or a criminal or civil 
judicial proceeding; 
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(4) any agreement or arrangement with a labor relations con- 
sultant or other independent contractor or organization pursuant 
to which such pergon undertakes activities where an object 
thereof, directly or indirectly, is to persuade employees to exer. 
cise or not to exercise, or persuade employees as to the manner of 
exercising, the right to organize and bargain collectively thro 
representatives of their own choosing, or undertakes to supply 
such employer with information concerning the activities of em- 
ployees or a labor xh daca oe in connection with a labor dispute 
involving such employer, except information for use solely in 
conjunction with an administrative or arbitral proceeding or a 
criminal or civil judicial Sapa or 

(5) any payment Gaeane, phew ursed ) pursuant to 
an agreement or arrangement described in subdivision (4) 3 

shall file with the Secretary a report, in a form Seelaaose by him, 
signed by: its president and treasurer or corresponding principal offi- 
cers showing in detail the date and amount of each such ha 
loan, promise, agreement, or se ee and the name, oat: an 
position, if any, in any firm or labor organization of the person tv 
whom it was made and a full explanation of the circumstances of alt 
such payments, including the terms of any agreement or understand- 
ing pursuant to which they were made. 

(b) Every sai who pursuant to any agreement or arrangement 
with an employer undertakes activities where an object thereof is, 
directly or indirectly— 

(1) to persuade employees to exercise or not to exercise, or per- 
suade employees as to the manner of exercising, the right to organ- 
ize and bargain collectively through representatives of their own 
choosing; or 

(2) to supply an employer with information concerning the 
activities of employees or a labor organization in connection with 
a labor dispute involving such employer, except information for 
use solely in conjunction with an administrative or arbitral pro- 
ceeding or a criminal or civil judicial p: ing; 

shall file within thirty days after entering into such agreement or 
arrangement report with the Secretary, signed by its president and 
treasurer or corresponding principal officers, containing name 
under which such person is in doing business and the address 
of its principal office, and a detailed statement of the terms and condi- 
tions of such agreement or ee Every such mn shall 
file annually, with respect to each year during which payments 
were made as a result of such an agreement or arrangement, a report 
with the Secretary, see by its president and treasurer or cor- 
responding rincipal cers, containing a statement (A) of its receipts 
of any kind from employers on account of labor relations advice or 
services, ss the sources thereof, and (B) of its disburse- 
ments of any kind, in connection with such services and the parposss 
thereof.. In each such case such information shall be set forth in 
such categories as the Secretary won pny sate : 

(c) Nothing in this section shall be construed to require an 
employer or other person to file a report covering the services of su: 
person by reason of his giving or agreeing to give advice to such 
employer or representing or agreeing to represent such employer 
before any court, administrative agency. or tribunal of arbitration 
or engaging or agreeing to engage 1n co! lective ba ing on behalf 
of such employer with respect to wages, hours, or other terms or con- 
ditions of emplo: t or the negotiation of an agreement or any 
question arising thereunder. 


PY AVAILABLE 
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(a) Nothing contained in this section shall be construed to require 
an employer to file a etre under vanes ion (a) unless ars rar 
an ture, payment, loan, agreement, or arrangement of the 
deseril caren: Nothing contained in this section shall be con- 
strued to require any other person to file a report under subsection (b) 
unless he was a party to an agreement or arrangement of the kin 
described therein. : 2 

(e) Nothing contained in this section shall be construed to reqene 
any regular officer, supervisor, or employes of an employer to file a 


report in connection with services rendered to such saploysr nor shall 


any employer be required to file a report covering expenditures made 
to any regular officer, supervisor, or employee of an employer as com- 
pea for service as a regular officer, supervisor, or employee of 
such employer. : 

(f) Nothing contained in this section shall be construed as an 
amendment to, or modification of the rights protected by, section 8(¢) 
of the National Labor Relations Act, as amended. eon 

(g) The term “interfere with, restrain, or coerce” as used in this 
section means interference, restraint, and coercion which, if done with 
respect to the exercise of rights guaranteed in section 7 of the National 
Labor Relations Act, as amended, would, under section 8(a) of such 
Act, constitute an unfair labor practice. 


ATTORNEY-CLIENT COMMUNICATIONS EXEMPTED 


Sec. 204. Nothing contained in this Act shall be construed to require 
an attorney who is a member anigoot standing of the bar of any State, 
to include in any report required to be filed pursuant to the provisions 
of this Act any information which was lawfully communicated to such 
attorney by any of his clients in the course of a legitimate attorney- 
client relationship. 


REPORTS MADE PUBLIC INFORMATION 


Sec. 205. (a) The contents of the reports and documents filed with 
the Secretary pursuant to sections 201, 202, and 203 shall be public 
information, and the Secretary may publish any information and data 
which he obtains pursuant to the provisions of this title. The Secre- 
tary may use the information and data for statistical and research pur- 
poses, and compile and publish such studies, analyses, reports, and 
surveys based thereon as he may deem appropriate. 

yer Secretary shall by regulation make reasonable provision 
for the inspection and examination, on the request of any person, of 
the information and data contained in any report or other document 
filed with him pursuant to section 20. 


1, 202, or 203. 
(c) The Secretary shall by regulation provide for the furnishin; 

the tof Labor of copies of reports or other documents te 
with the Secretary pursuant to this title, upon pa: sain aiciatee 
based upon the cost of the service. The Secretary make available 
without payment of ac or require any to furnish. to such 
State agency as is designated by law or by the Governor of the State 
in whic such person has his principal place of business or headquar- 
ters, upon request of the Governor of such State, copies of any reports 
and documents filed by such person with the tary pursuant to 
section 201, 202, or 203, or of information and data contained therein. 
No person shall be required by reason of any law of any State to fur- 
nish to any officer or agency of such State any information included 
in a report filed Berend seme with the Secretary pursuant to the 

rovisions of this title, if a copy of such re or of the ion. 


f containing such information, is furnished to such or 
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® agency. All moneys received in payment of such char; fixed by the 
See rant to this sabsectacn shall be deposited in the nd 
fund of the Treasury. 


RETENTION OF RECORDS 


Sxc. 206. Every person required to file any report under this title 
shall maintain records on the matters required to be reported which 
le ‘Will provide in sufficient detail the necessary basic information and 
data from which the documents filed with the Secretary may be veri- 
fied, explained or clarified, and checked for accuracy and complete- 
sness, and shall include vouchers, worksheets, soap er and applicable 
resolutions, and shall keep such records available for examination 
for a period of not less than five years after the filing of the documents 
based on the information which they contain. 


EFFECTIVE DATE 


Sec. 207. (a) Each labor organization shall file the initial report 
uired under section 201(a) within ninety days after the date on 
Bree a becomes sendin to ae Act. E : @),20, 
at rson required to file a report un ler section 201(b), 
203(a), or thaseesiid sentence of 203(b) shall file such report within 
ninety days after the end of each of its years; except that where 
such person is subject to section 201(b), 202, 203(a), or the second 
sentence of 203(b), as the case may be, for only a rtion of such a 
fiscal year (because the date of enactment of ct occurs during 
such person’s fiscal year or such person becomes subject to this Act 
during its fiscal year) such person may consider that portion as the 
entire fiscal year in making such report. 


RULES AND REGULATIONS 


Sec. 208. The Secretary shall have authority to issue, amend, and 
rescind rules and regulations prescribing the form and publication of 
i required to be filed ‘under this title and such reasonable 

es and regulations (including rules prescribing reports concern 
trusts in which:a labor organization is interested) as he may fin 
necessary to prevent the circumvention or evasion of such reporting 
requirements. In exercising his power under this section the 

shall prescribe by general rule ae ao reports for labor organi- 
zations or employers for whom he finds that by virtue of their size a 
detailed report would be unduly burdensome, but the Secretary may 
revoke such provision for simplified forms of any labor ization 
or employer if he determines, after such investigation as he deems 
proper and due notice and opportunity for a hearing, that the pur- 
poses of this section would be served thereby. 


CRIMINAL PROVISIONS 


Sec. 209. (a) Any person who willfully violates this title shall be 
fined not more than $10,000 or imprisoned for not more than one year, 


or both, 
(b) An n who makes a false statement or representation of 
od og ae premet 


disclose a material fact, m any document, re] or other informa- 
tion required under the provisions of this title be fined not more 
than $10,090 or imprisoned for not more than one year, or both. 

(c) Any person who willfully makes a false entry in or willfully 
conceals, withholds, or destroys any books, records, reports, or state- 
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ments required to be kept by any provision of this title shall be fined 

not inaee: than $10,000 or iepeisnad for not more than one year, or 
@) Each individual required to sign re under sections 201 

and 203 shall be personally ible for the filing of such 

and for any statement contained therein which he knows to be 


CIVIL ENFORCEMENT 


Src. 210. Whenever it shall appear that any person has violated or 
is about to violate any of the provisions of this title, the Secretary 
may bring a civil action for such relief ee aig SoC see a8 
may be ap) ns seo Any such action may be brought in the district 
court of the United States where the violation occurred or, at the 
option of the parties, in the United States District Court for the 

istrict of Columbia. 


TITLE I1J—TRUSTEESHIPS 
REPORTS 


Src. 301. (a) Every labor organization which has or assumes trustee- 
ship over any subordinate labor organization shall file with the Secre- 
tary within thirty days after the date of the enactment of this Act or 
the imposition of any such trusteeship, and semiannually thereafter, 
a report, signed by its president and treasurer or corresponding prin- 
cipal officers, as well as by the trustees of such subordinate labor o: - 
ization, containing the following information: (1) the name and ad- 
dress of the subordinate organization; (2). the date of establishing 
the trusteeship; (3) a detailed statement of the reason or reasons for 
establishing or continuing the trusteeship; and Sd ees nature and 
extent of participation by the membership of the subordinate organi- 
zation in the selection of delegates to represent such organization in 
regular or special conventions or other policy-determining bodies and 
in the election of officers of the labor organization which assumed 

ip over such subordinate organization. The initial report 
shall also include a full and complete account of the financial condi- 
tion of such subordinate Srl cepseatsi as of the time trusteeship was 
assumed over it. During the continuance of a trusteeship the 
organization which has assumed trusteeship over a subordinate labor 
organization shall file on behalf of the subordinate labor organization 
the annual financial report required by section 201(b) signed by the 
president and treasurer or Sempinaing principal officers of the labor 
organization which has assumed such trusteeship and the trustees of 
the subordinate labor organization. 


willful 
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Src. 302. Trusteeships shall be ‘established and administered by a 

bor organization over a subordinate body only in accordance with 
the constitution and bylaws of the organization which has assumed 
trusteeship over the subordinate body and for the purpose of correct- 
Ing corruption or financial malpractice, assuring the performance of 
collective bargaining agreements or other duties of a bargaining rep- 
resentative, restoring democratic procedures, or otherwise carrying 
out the legitimate objects of such labor organization. 


UNLAWFUL ACTS RELATING TO LALOR ORGANIZATION UNDER TRUSTEFSIUP 


Sec. 303. (a) During any period when a subordinate body of a labor 
organization is in trusteeship, it shall be unlawful (1) to count the vote 
of delegates from such body in any convention or election of officers 
of the labor organization unless the delegates have been chosen by 
secret ballot in an election in which all the members in good standing 
of such subordinate body were eligible to participate, or (2) to trans- 
fer to such organization any current receipts or other funds of the 
subordinate body except the normal per capita tax and assessments 
payable by subordinate bodies not in trusteeship: Provided, That 
nothing herein contained shall prevent the distribution of the assets 
of a labor organization in accordance with its constitution and bylaws 
upon the bona fide dissolution thereof. 

(b) Any person who willfully violates this section shall be fined not 
more than $10,000 or imprisoned for not more than one year, or both. 


ENFORCEMENT 
Sec. 304. (a) Upon the written conan of any member or subor- 
dinate body of a- labor organization alleging that such organizati 


su on 
has violated the provisions of this title are section 301) the Sec- 
retary shal} investigate the complaint and if the Secre' finds prob- 
able cause to believe that such violation has occurred and has not been 
remedied he shall, without disclosing the identity of the complainant, 
bring a civil action in any district court of the United States having 
jurisdiction of the labor organization for such relief (including injunc- 
tions) ‘as may be appropriate. Any member or subordinate body of a 
labor organization affected by any violation of this title (except section 
801) may bring a civil action in any district court of the United 
States having jurisdiction of the labor organization for such relief 
(including injunctions) as may be aDpECE cate: 

) For the purpose of actions under this section, district courts 
of the United States shall be deemed to have jurisdiction of a labor 
<a (1) in the district in which the principal office of such 
labor organization is located, or (2) in any district in which its duly 
oe officers or agents are engaged in conducting the affairs of 

trusteeship. 

(c) In any proceeiling pursuant to this section a trusteeship estab- 
lished by a Inbor organization in conformity with the procedural re- 
quirements of its constitution and bylaws and authorized or ratified 
after a fair ee sia before the executive board or before such 
other body as may be provided in accordance with its constitution or 

laws shall be presumed valid ipeenertd of eighteen months from 

date of its establishment and not be subject to attack during 
such period except upon clear and convincing proof that the trustee- 
ship was not establi: or maintained in good faith for a purpose 
allowable under section 302. After the expiration of eighteen months 
the trusteeship shall be presumed invalid im any such proceeding and 
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jts discontinuance shall be decreed unless the labor organization shall 
l show by clear and convincing proof that the continuation of the trustee- 
ship is for a pore allowable under section 302. In the 
| latter event the court may dismiss the complaint or retain jurisdiction 
of the cause on such conditions and for such period as it deems appro- 

riate, 

: 3 REPORT TO CONGRESS 
ji Sec. 305. The Secretary shall submit to the Congress at the expira- 


tion of three years from the date of enactment of this Act s report upon 
the operation of this title. 


73-STAT. $32. 


COMPLAINT BY SECRETARY 


Sxc. 306. The Din er and remedies provided by this title shall be in 
addition to any all other rights and remedies at law or in equity: 

Provided, That upon the filing of a com laint by the Secretary 
jurisdiction of the district court over such trusteeship shall be exclu- 
! sive and the final judgment shall be res judicata. 


TITLE IV—ELECTIONS 


‘TERMS OF OFFICE; ELECTION PROCEDURES 


Sxc. 401. (a) E national or international labor organization, 

except a federation of national or international labor organizations, 

elect its officers not less often than once every five years either 

l by secret ballot among the members in good standing or at a conven- 
tion of delegates chosen by secret ballot. 

(b) Every local labor organization shall elect its officers not less 

often than once every three years by secret ballot among the members 


in standing. : ‘ 
c) Every national or international labor organization, except a fed- 
eration of national or international labor organizations, and every local 

labor organization, and its officers, shall be under a duty, enforceable 
at the suit of any bona fide candidate for office in such r cognates: 
| tion in the district court of the United States in which such labor 
| fC) al oF comply: with all reason- 
| able requests of any candidate to bute by mail or otherwise at the 
l candidate’s expense campaign literature in aid of such person’s can- 
didacy to all members in good standing of such labor organization and 


to refrain from discrimination in favor of or against any candidate 


similar distribution at the request of any other bona fide candidate 


requiring membership pa as a condition of emp! t, 


| which list be maintained at the principal office of such 
! labor organization by a desi; official thereof. 4 
to insure a fair election shall be ided, including the right 


BEST COPY 
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(a) Officers of intermediate bodies, such as eral committees, 
system boards, joint boards, or joint councils, siilibe elected not 

| often than once shat hiatee8 Lc by secret ee among the mem! ear 

; m good SIE or by labor organization officers representative 0; 

| guch members who have been elected by secret ballot. 

(e) In any election required by this section which is to be held by 

| geeret ballot’a reasonable opportunity shall be given for the nomina- 

| tion of candidates and every member in good standing shall be eli- 
gible to be a candidate and to hold office (subject to section 504 and 
to reasonable qualifications uniformly im) 1) and shall have the 


| right to vote for or otherwise support the candidate or candidates of 

| this choice, without being subject-to penalty, discipline, or improper 

| jnterference or reprisal of any kind by such organization or any mem- 

> ber thereof. Not less than fifteen days prior to the election notice 

| ° thereof shall be mailed to each ‘member at his last known home 

.' address. Each member in good standin shall be entitled to one vote. 

No member whose dues have been withheld by his employer for pay- 

ment to such. organization pursuant to his voluntary authorization 

rovided for in a collective bargaining agreement shall be declared 

Ineligible to vote or be a candidate for office in such organization by 

| yeason of alleged delay or default in the payment of dues. The votes 
> cast by members of each local labor organization shall be coun! 


to the election. The election shall be conducted in accord- 


are not in 

designated 

is designated, shall preserve for 
and all minutes and other 


plication of any member of a local 
ing in accordance with the Ad- 


ma: 
the memnbers ding voting lncted 


AVAILABLE 
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ENFORCEMENT 


Sec. 402. (a) A member of a labor organization— 
(1) who has exhausted the remedies available under the con- 
stitution and bylaws of such organization and of any parent body, 


or 
(2) who has invoked such available remedies without obtaining 
a final decision within three calendar months after their invoca- 
tion, 
may file a complaint with the Secretary within one calendar month 
thereafter alleging the violation of any provision of section 401 
(including violation of the constitution and bylaws of the labor or- 
ganization pertaining to the election and removal of officers): The 
challenged election shall be presumed valid pending a final decision 
thereon (as hereinafter provided) and in the interim the affairs of 
the organization shall be conducted by the officers elected or in such 
! other manner as its constitution and bylaws may provide. 
| (b) The Secretary shall investigate such complaint and, if he finds 
| robable cause to believe that a violation of this title has occurred and 
| has not been remedied, he shall, within sixty days after the filing of 
such complaint, bring a civil action against the labor organization as 
an entity in the district court of the United States in which such labor 
organization maintains its principal office to set aside the invalid elec- 
tion, if any, and to direct the conduct of an election or hearing and 
| vote upon the removal of officers under the supervision of the a 
| so and in accordance with the provisions of this title and such rules 
| and regulations as the Secretary may prescribe. The court shall have 
power to take such action as it deems proper to preserve the assets 
of the labor organization. 
(c) If, upon a preponderance of the evidence after a trial upon the 
merits, the court fin 
(1) that an election has not been held within the time pre- 
seribed by section 401, or 
(2) that the violation of section 401 may have affected the out- 
come of an election, eee 
the court shall declare the election, if any, to be void and direct the 
conduct of a new election under supervision of the Secretary and, 
so far as lawful and practicable, in conformity with the constitution 
and bylaws of the labor organization. The Secretary shall promptly 
' certify to the court the names of the persons elected, and the court shall 
| thereupon enter a decree declaring such persons to be the officers of 
i the lnbor organization. Ifthe proceeding is for the removal of officers 
pursuant to subsection (h) of section 401, the Secretary shall certify 
| the results of the vote and the court shall enter a decree declaring 
| whether such persons have been removed as officers of the labor 
organization. ies 
' (d) An order directing an election, dismissing a complaint, or desig: 
| nating elected officers of a labor organization shall be appealable in 
| the same manner as the final judgment in a civil action, but an order 
directing an election shall not be stayed pending appeal. 


APPLICATION OF OTHER LAWS 


Sec. 403. No labor organization shall be required by law to conduct 
eléctions of officers with ear frequency or in a different form o1 
manner than is required by its own constitution or bylaws, except as 
otherwise provided by this title. Existing rights and remedies t 
enforce the constitution and bylaws of a labor orgenization with 
to elections prior to the conduct thereof shall not be affected by the 

rovisions of this title. The saanay pene by this title for chal 
ging an election already conducted shall be exclusive. 
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EFFECTIVE DATE 


Sxc. 404. The provisions of this title shall become applicable— 
. (1) ni days after the date of enactment of Act in the 
case of a labor organization whose constitution and bylaws can 
wfully be modified or amended by action of its constitutional 
officers or governing body, or 
(2) where such modification can only be made by a constitu- 
tional convention of the labor organization, not later than the 
next constitutional convention of such labor organization after the 
date of enactment of this Act, or one year after such date, which- 
ever is sooner. If no such convention is held within such one- 
year period, the executive board or similar governing body 
empowered to act for such labor organization between conven- 
tions is empowered to make such interim constitutional changes 
as are necessary to carry out the provisions of this title. 


TITLE V—SAFEGUARDS FOR LABOR ORGANIZATIONS 


FIDUCIARY RESPONSIBILITY OF OFFICERS OF LABOR ORGANIZATIONS 


Sec. 501. (2) The officers, agents, shop stewards, and other repre- 
sentatives of 2 labor organization occupy positions of trust in 
relation to such organization and its members as a group. It is, there- 
fore, the duty of each such eae taking into account the special 
problems and functions of a labor organization, to hold its money and 
Ha seed solely for the benefit of the organization and its mer 

and to manage, invest, and expend the same in accordance with its 
‘constitution and bylaws and any resolutions of the ereang bodies 
adopted thereunder, to refrain from dealing with such organization as 
an adverse party or in behalf of an adverse party in any matter con- 
nected with his duties and from holding or acquiring any fpecuniary, 
or personal interest which conflicts with the interests of such organi- 
zation, and to account to the organization for any profit received 
him in whatever capacity in connection with transactions condu 

by him or under his direction on behalf of the ea Pa A gen 
eral exculpatory provision in the constitution and bylaws of such a 
labor organization or a general exculpatory resolution of a qremng 
body: purporting to relieve any such pore of liability for breach o: 
the duties declared by this section be void as against public 


policy. 

(b) When any officer, agent, shop steward, or representative of any 
labor organi ion is alleged to have violated the duties declared in sub- 
section (a) and the labor organization or its governing board or offi- 
cers refuse or fail to sue or recover damages or secure an accounting 
or other appropriate relief within a reasonable time after being 
requested to do so by any member of the labor organization, such mem- 
ber may sue such officer, t, shop steward, or representative in any 
district court of the United States or in any State court of competent 
jurisdiction to recover damages or secure an accounting or 
appropriate relief for the benefit of the labor organization. No such 
proceeding shall be brought except upon leave of the court obtained 
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"_(c) Any person who embezzl or unlawfully and willfully 
cies or converts to his own te, or the use of another, any of the 
| 
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moneys, funds, securities, property, or other assets of a organi- 
sation cf which he is se io: or by which he is employed, directly 
or indirectly, shall be fined not more than $10,000 or imprisoned for 
not more than five years; or both. 


BONDING 


Src. 502. (a) Every officer,.agent, shop ste or other repre- 
sentative or cmployes of any labor peta ton (the than a labor 
organization whose property and annual. financial receipts do not 
exceed $5,000 in value), or of a trust in which a labor organization 

is interested, who handles funds or other property thereof shall be 
| Peron sl Hard at he beginning ofthe ongniaton' eal yet 
| person at the of the organization’s year 
and shall be in an amount not le-s than 10 per centum of the funds 
| handled by him and his predecessor or predecessors, if any, garing Se 
preceding fiscal year, but in no case more than $500,000. Lf the labor 
| organization or the trust in which a labor organization is interested 
does not have a preceding. fiscal year, the amount of the bond shall ke, 
| in the case of a local labor organiza: se gt eer uC he Sa 
the case of any other labor organization or of a trust in which a Jabor 
| eb ere as interested, not less than $10,000. Such bonds shall be 
individual or schedule in form, and shall have a corporate yy 
company as surety thereon. Any person who is not covered by ¢ 
i bonds shall not be permitted to Se se tage disburse, or otherwise 
i exercise custody or control of the funds or other property of 2 labor 
| organization or of a trust in which a labor organization is interested. 
No such bond shall be placed through an agent or broker or with a 
surety company in which any labor organization or any officer, agent, 
| shop steward, or other representative of a labor con has any 
direct or indirect interest. Such surety company shall be a corporate 


which holds a grant of authority from the Secretary of 
2 is facieenrnans the Act of Jul: 1947 (6 U.S.C. 6-18), as an 
Sieben Ioannsty on; Belecal beware rare 2 


(b) Any person who willfully violates this section shall be fined not 
more than $10,000 or imprisoned for not more than one year,.or 


MAKING OF LOANS; PAYMENT OF FINES 


Szc. 503, (2) No labor organization shall make directly or indi 
any loan or Joans to any officer or employee of such ization whi 
results in a total indebtedness on the part of such officer or employee 
tothe labor organization in excess of $2,000. 
(b) No labor organization or employer shall directly or indirect] 
| pay the fine of any officer or employce convicted of any willful vio- 
lation of this Act. 
| (c) Any person who willfully violates this section shall be fined not 
| more than $5,000 or imprisoned? for not more than one year, or 


| PROMIRITION AGAINST CERTAIN PERSONS HOLDING OFFICE 


Sec. 504. (a) No person who is or has been a member of the Com- 
Se ene eee ee part of a 
ge aa ey Ser ete ee robbery, bribery, extor- 
tion, embezzlement S-and larceny, burglary, arson, violation: nar- 
cotics laws, murder, rape, assai , with intent to kill, assault which 


pPrerT CARY 
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inflicts grievous bodily injury, or a violation of title II or IIT of this 
Act, or conspiracy tocommit any such crimes, shall serve— : 
(1) as an officer, director, trustee, member of any executive 
board or similar governing body, business agent, manager, organ- 
izer, or other employee (other than as an employee ‘orming 
exclusively clerical or custodial duties) of any r organiza- 
tion, or 
(2) as a labor relations consultant to a person engaged in an 
industry or activity affecting commerce, or as an officer, director, 
agent, or employee (other than as an employee performing exclu- 
sively clerical or custodial duties) of any group or association of 
employers dealing with any labor organizatio! 
during or for five years after the termination of his membership in 
the Communist Party, or for five years after such conviction or 
after the end of such imprisonment, unless prior to the end of such 
five-year period, in the case of a person so convicted or imprisoned, 
(A) his citizenship rights, having been revoked as a result of such 
conviction, have been fully restored, or (B) the Board of Parole of 
the United States Department of Justice determines that such neaaa 
service in any capacity referred:to in clause (1) or (2) would not be 
contrary to'the Pere of this Act. Prior to making any such deter- 
mination the Board shall hold an administrative hearing and shall 
give notice of such proceeding by certified mail to the State, county, 
and Federal prosecuting officials in the jurisdiction or jurisdictions 
in which such person was convicted. The Board's determination in 
any such proceeding shall be final. No labor organization or officer 
thereof shall knowingly permit an: m to assume or hold any 
office or paid position in violation of this subsection. 
(b) Any person who willfully violates this section shall be fined 
not more than $10,000 or imprisoned for not more than one year, or 


have been “convicted” and under the “conviction” from 
the date of the i aan of the trial court or the date of the final 
sustaining of such judgment on appeal, whichever is the later event, 
regardless of whether such conviction occurred before or after the 
date of enactment of this Act. 


(c) For the purposes of this ae any see shall be deemed to 
ility o: 


AMENDMENT TO SECTION 302, LABOR MANAGEMENT RELATIONS ACT, 1947 


Sec. 505. Subsections (a), (b), and (c) of section 302 of the Labor 
rae ere Relations Act, 1947, as amended, are amended to read as 
follows =" 


“Szc. 302. (a) It shall be unlawful for any employer or association 
of employers or any person who acts as a labor relations oe set adviser, 
or consultant to an employer or who acts in the interest of an employer 
to pay, lend, or deliver, or agree to pay, lend, or deliver, any money or 
other thing of value— 

“ay to any representative of any of his employees who are 
employed in an industry affecting commerce; or 

(2) to any labor organization, or any officer or employee 
thereof, which represents, seeks to represent, or would admit to 
membership, any of the employees of such employer who are em- 
ployed in an industry affecting commerce; or 


(3) to any employee or group or committee of employees of 


such employer employed in an industry affecting commerce in ex- 
cess of their normal compensation for the purpose of causing such 
pene or group or committee directly or indirectly to influence 
any r employees in the exercise of the right to organize and 


AVAILABLE 
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bargain collectively through representatives of their own choos- 
ing; or . 

%{4) to any officer or employee of a labor organization engaged 

in tel affecting commerce with intent to influence him in 

to any of his actions, decisions, or duties as a representa- 

tive of employees or as such officer or employee of such ir Or- 
ization. 

«(b) (1) It shall be unlawful for any person to request, mre 
ceive, or accept, or agree to receive or accept, any payment, loan, or 
eerey of any money or other thing of value pro! ibited by subsec- 
tion (2). 

“(2) It shall be unlawful for any labor organization, or for an 
ay acting as an officer, agent, representative, or employee of su 

bor organization, to demand or accept from the eae of any 
motor vehicle so defined in part II of the Interstate Commerce Act) 
employed in transportation of property in commerce, or the 
in ork be of any such operator, any money or other thing of value 
payable to such organization or to an officer, agent, representative or 
sah a thereof as a fee or charge for the unloading, or in connection 
with the unloading, of the cargo of such vehicle: Provided, That 
nothing in this paragraph shall construed to make unlawful any 
payment by an employer to any of his employees as compensation for 
their services as employees. _ 

“(c) The provisions of this section shall not be applicable (1) in 
respect to any money or other thing of value payable by an employer 
to any of his employees whose established duties include acting openly 
for such employer m matters ‘of labor relations or personnel adminis- 
tration or to pet representative of his employees, or to any officer 
or employee of a labor organization, who is also an employee or former 
employee of such employer, as compensation for, or by reason of, 
his service as an employee of such employer; (2) with respect to the 
payment or delivery of any money or other thing of value in satis- 

action of a judgment of any court or a decision or award of an arbi- 
trator or impartial chairman or in compromise, adjustment, settle- 
ment, or release of any claim, complaint, grievance, or dispute in 
the absence of fraud or duress; (3) with respect to the sale or pur- 
chase of an article or commodity at the prevailing market price in 
the lar course of business; (4) with to money deducted 

from the wages of employees in payment 0: membership dues in a 

labor organization: Provided, That the 

each employee, | made, a written 

ignment which od of more than 


inj 
to 


fied in a written 
employers are equally represented in the a1 
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together with such neutral persons as the representatives of the 
employers and the representatives of employees may agree upon and 
in the event the employer and employee groups deadlock on the admin- 
istration of such fund’and there are no neutral pees empowered 
to break such deadlock, such agreement provides that the two groups 
shall agree on an impartial umpire to decide such dispute, or in event 
of their. failure to agree within a reasonable length of time, an impar- 
tial umpire to decide such dispute shall, on petition of either DP, 
be appointed by the district court of the United States for the ict 
where the trust fund has its principal office, and shall also contain 
provisions for an annual audit of the trust fund, a statement of the 
results of which shall be available for inspection by interested ns 
at the principal office of the trust fund and at such other p! as 
may be designated in such written ibe eta and (C) such pay- 
ments as are intended to be used for the purpose of providing ee 
sions or annuities for employees are made to a separate trust which 
provides that the funds held therein cannot.be used for any purpose 
other than paying such penmect or annuities; or (6) with 

to money or other thing of value paid by any employer to a trust fund 
established by such representative for the purpose of pooled vaca- 
tion, holiday, severance or similar benefits, or defraying costs of 
apprenticeship or other training programs: Provided, That the 
requirements of clause (B) of the proviso to clause (5) of this sub- 
section shall apply to such trust funds.” 


TITLE VI—MISCELLANEOUS PROVISIONS 
INVESTIGATIONS 


Sec. 601. (a) The Secretary shall have power when he believes it 
necessary in order to determine whether any person has violated or is 
about to violate any provision of this Act (except title I or amend- 
ments made by this Act to other statutes) to make an investigation and 
in connection therewith he may enter such places and inspect such 
records and accounts and question such persons as he may deem neces- 
sary to enable him to determine the facts relative thereto. The Secre- 
tary may report to interested persons or officials concerning the facts 
required to be shown in any he ae required by this Act and concerning 
the reasons for failure or refusal to file such a report or any other 
matter which he deems to be appropriate as a result of such an 
apy Renta peionece ti ded for in this Act, 

‘or the pu! of any investigation provi ‘or in thi 
the provisions Pe sections 9 ae 10 (relating to the attendance of wit- 
nesses and the production of books, papers, and documents). of the 
Federal Trade Commission Act of September 16, 1914, as amended (15 
U.S.C. 49, 50), are hereby made applicable to the jurisdiction, powers, 
and duties of the Secretary or any officers designated by him. 


EXTORTIONATE PICKETING 


Skc. 602. (a) It shall be unlawful to carry on picketing on or about 
the premises of any employer for the purpose of, or as part of any 
conspiracy or in furtherance of any plan or purpose for, the personal 
profit or enrichment of any individual (except a bona fide increase in 
wages or other employee benefits) by taking or obtaining any money 
or other thing of value from such employer against his will or with 
his consent. : 5 f 

(b) Any person who willfully violates this section shall be fined 
par than $10,000 or imprisoned not more than twenty years, 
or both. 
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RETENTION OF RIGHTS UNDER OTHER FEDERAL AND STATE LAWS 


Src, 603. (a) Except as explicitly provided ta the contrary, nothing 
in this Act redone or last the Jesponsibalities of any labor organi- 
zation or any officer, agent, shop serdar ore representative of a 
labor tion, or of any trust in which a labor organization is 
ihiberestet andes any other Federal law or under the laws of. se eg pes 
and, except as explicitly provided to the contrary, nothing in this Act 
shall.take away any right or bar any remedy to which members of a 
at organization are entitled under such other Federal law or law of 
any State. 

tb) Nothing contained in titles I, II, III, IV, V, or VI of this Act 
shall be construed to supersede or impair or otherwise affect the provi- 
sions of the Railway Labor Act, as amended, or any of the obligations, 
rights, benefits, privileges, or immunities of any carrier, em loyee, 
organization, representative, or person subject thereto; nor I any- 
thing contained in said titles (except section 505) of this Act be con- 
strued to confer any rights, privileges, immunities, or defenses upon 
saploy st, or to im or otherwise affect the zights of any person 
under the National Labor Relations Act, as amend 


EFFECT ON STATE LAWS 


Sec, 604, Nothing in this Act shall be construed to impair or 
diminish the authority of any State to enact and enforce eral 
criminal laws with oy a to robbery, bribery, extortion, em le- 
ment, grand larceny, burglary, arson, violation of narcotics laws, 
murder, rape, assault with intent to kill, or assault which inflicts 
grievous bodily injury, or conspiracy to commit any of such crimes, 


SERVICE OF PROCESS 


Sec. 605. For the purposes of this Act, service of summons, sub- 
pena, or other | process of a court of the United States u m an 
officer or agent of a r organization in his capacity as such shall 
constitute service upon the labor organization. 


ADMINISTRATIVE PROCEDURE ACT 


Sec. 606. The provisions of the Administrative Procedure Act shall 
be applicable to the issuance, amendment, or rescission of any rules 
or regulations, or any adjudication, authorized or required pursuant 
to the provisions of this Act. 


OTHER AGENCIES AND DEPARTMENTS 


and duplication of 
such 


arrangements or 
the performance of his functions un 


any such as he 
ee "The Secretary 
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sentative shall receive from the Secretary for appropriate action such 
evidence developed in the performance of his functions under this Act 
as may be found to warrant consideration for criminal prosecution 
under the provisions of this Act or other Federal law. 


CRIMINAL CONTEMPT 


Sec. 608. No person shall be punished for any criminal contempt 
allegedly committed outside the immediate  pseigcee of the court in 
connection with any civil action prosecuted by the Secretary or any 
other person in any court of the United States under the provisions 
of this Act unless the facts constituting such criminal contempt are 
established by the verdict of the jury in a proceeding in the district 
court of the United States, which jury shall be chosen and empaneled 
in the manner prescribed by the law Sioa | trial juries in criminal 
prosecutions in the district courts of the United States. 


YROHIBITION ON CERTAIN DISCIPLINE BY LABOR ORGANIZATION 


Sec. 609. It shall be unlawful for any Jabor organization, or any 
officer, agent, shop steward, or other representative of a labor organ- 
ization, or any employee thereof to fine, suspend, expel, or otherwise 
pa tea any of its members for exercising any right to which he is 
entitled under the provisions of this Act. The provisions of section 
102 shall be applicable in the enforcement of this section. 


DEYRIVATION OF RIGHTS UNDER ACT BY VIOLENCE 


Sec. 610. It shall be unlawful for any person through the use of 
force or violence, or threat of the use of force or violence, to restrain, 
coerce, or intimidate, or attempt to restrain, coerce, or intimidate an: 
member of a labor organization for the pw of interfering wit 
er preventing the exercise of any right to which he is entitled under 
the provisions of this Act. Any person who willfully violates this 
section shall be fined not. more than $1,000.or imprisoned for not more 
than one year, or both. 


SEPARABILITY PEOVISIONS 


Sec. 611. If any provision of this Act, or the sEunoooe of such 
provision to any person or circumstances, shall be held invalid, the 
remainder of this Act or the application of such provision to ns 
or circumstances other than those as to which it is held invalid, shall 
not be affected thereby. 


TITLE VII-AMENDMENTS TO THE LABOR MANAGE- 
MENT RELATIONS ACT, 1947, AS AMENDED 


FEDERAL-STATE JURISDICTION 


Sec. 701. (a) Section 14 of the National Labor Relations Act, as 29 USC 164. 
amended, is amended by adding at the end thereof the following new 
su ion: 

“(c)(1) The Board, in its discretion, may, by rule of decision or 
by published rules adopted pursuant to the Administrative Procedure 
Act, decline to assert jurisdiction over any labor dispute involvin; 
any class or category of employers, where, in the opinion of the Board, 
the effect of such labor dispute on commerce is not sufficiently substan- 
tial to warrant the exercise of its jurisdiction: Provided, That the 
Board shall not decline to assert jurisdiction over any labor dispute 


vy AVAILABLE 
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29. USC 159. 


29 USsc 153. 


over which it would assert jurisdiction under the standards prevail 
ing upon August 1, 1959. 

(2) Nothing in this Act shall be deemed to prevent or bar an) 
agency or the courts of any State or Terie Ooms the Com 
monwealth of Puerto Rico, Guam, and the Virgin Islands), from 
assuming and asserting jurisdiction over labor disputes over whicl 
the Board declines, pursuant to paragraph (1) of this subsection, t 
assert jurisdiction.” 

(>) Section 3(b) of such Act is amended to read as follows: 

“(b) The Board is authorized to delegate to any group of three 01 
more members any or all of the sein which it may itself exercise 
The Board is also authorized to delegate to its regional directors it 
powers under section 9 to determine the unit appropriate for the pur 
pose of collective bargaining, to investigate and provide for hearings 
and determine whether a question of representation. exists, and t 
direct an election or take a secret ballot under subsection (c) or (e) 
of section 9 and certify the results thereof, except beanies filing 
of a request therefor with the Board by any inte person, thi 
Board may review any action of a regional director delegated to hin 
under this paragraph: but such a review shall not, unless specifical]; 
ordered by the , operate as a stay of a action taken by thi 
regional director. A vacancy in the Board not impair the righ 
of the remaining members to exercise all of the powers of the 
and three members of the Board shall, at all times, constitute a quorun 
of the Board, except that two members shall constitute a quorum 0 
any- group designated pursuant to the first sentence hereof. Th 
Board shall have an official seal which shall be judicially noticed.” 


ECONOMIC STRIKERS 


Src. 702. Section 9 (c) (3) of the National Labor Relations Act, a 
amended, is amended by amending the second sentence thereof to rea 
as follows: “Employees en, in an economic strike who are no 
entitled to reinstatement shall be eligible to vote under such regula 
tions as the Board shall find are consistent with the purposes ani 
provisions of this Act in any election conducted within twelve month 
after the commencement of the strike.” 


VACANCY IN OFFICE OF GENERAL COUNSEL 


Sec. 703. Section 3(d) of the National Labor Relations Act, a 
amended, is amended by adding after the period at the end thereof th 
following: “In case of a vacancy in the office of the General Counse 
the President is authorized to designate the officer or employee wh 
shal! act 2s General Counsel during such vacancy, but no 0 
persons so designated shall so act (1) for more than forty days whe! 
the Congress is in session unless a nomination to fill such vacancy shal 
have been submitted to the Senate, or (2) after the adjournmen 
sine die of the session of the Senate in which such nomination wa 
submitted.” 

BOYCOTTS AND RECOGNITION PICKETING 


-Se0. 704. (a) Section 8(b) (4) of the National Labor Relations Ac 
as amended, is amended to read as WS: 


ded, 

3 to engage in, or to induce or encourage any individus 
employed by any person engaged in commerce or in an industr, 
Sitictsngs commnrce, ty engeee. 50-18 one onsen ona 
course 0: employment to use, manufact process, 
Selotharh a anNic caetek coc enly apa aree lex cmetadeiols 
commodities or to perform any services; or (ji) to threatez 


Sree tVvae we wm? ow 
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or restrain any person engaged in commerce or in an 


justry affecting commerce, where in either case an, object 


1s— 

“(A) forcing or requiring any employer or self-employed 
person to join any Iabor or employer goer ay or to 
bry into any agreement which is prohibited by section 

8) 5 

“(B) forcing or requiring any person to cease using, sell- 
ing, handling, Suneperina or ar fot a Sealingess the 
products of any other producer, processor, or manufacturer, 
or to cease doing business with any other person, or siete 3 
or requiring any other eenpioy es to recognize or bargain wit 
a labor organization as the representative of his pres 
unless such labor organization has been certified as the rep- 
resentative of such employees under the provisions of section 
9: Provided, That nothing contained in this clause (B) shall 
be construed to make unlawful, where not otherwise unlaw- 
fal, any pomery strike or primary picketing; 

(C) forcing or requiring any employer to recognize or 


bargain with a particular labor organization as the repre- 
sentative of his employees if another labor organization 
been certified as the representative of such employees under 
the provisions of section 9; 

«(D) forcing or requiring any employer to assign par- 
ticular work to employees in a i labor organization 
or in a particular trade, craft, or class rather than to 
employees in another labor organization or in another trade, 
craft, or class, unless such employer is failing to conform to 
an order or certification of the determining the bar- 
gaining representative for employees performing such work : 

Provided, That nothing contained in this subsection (b) shall be 
construed to make unlawful a refusal by any person to enter upon 
the premises of any employer (other than is own employer) 

if the employees of such employer are in a strike ratified 
or menos by a iy oreo of suc’ sot eh whom such 
employer is required to recognize under is Act: Provided 
further, That for the purposes of this paragraph (4) ony nothing 
contained in such paragraph shall be construed to saps es aca 
licity, other than picketing, for the purpose of truthfully advis- 
ing the public, including consumers and members of a labor 


ment shall be to such extent unenforcible and void: Provided, t 
nothing in this subsection (e) shall apply to an agreement between 


29 USC 158. 
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a labor organization and an employer in the construction industry 
relating to the contracting or subcontracting of work to be done at 
the site of the construction, alteration, eases tarts Tee ee — a build- 
ing, structure, or other work: Provided ur 
poses of this subsection (e) and section dt) (4) (B) | ay i ‘any 
employer’, ‘any person en in commerce or an industry aff 
commerce’, and ‘any person’ when used in relation to the terms ‘an 
other producer, processor, or manufacturer’, ‘any other employer, 
or ‘any other person’ shail not include ms in the relation of a 
jobber, manufacturer, contractor, or tractor working on the 
goods or premises of the jobber or manufacturer or ——s ay 
of an integrated process of production in sry oe and 
industry: Provided further, That n Act shall ; prohibit 
ass enforcement of any behaesdaaeess whic! Tie eS ite the foregoing 


©) Se Seis 8(b) of the National Labor Relations Act, as amended, 
by striking out the word “and” at the end of hese rite 
spear lin the period at the end of paragraph (6), an 
g lieu thereof a semicolon and the word “and”, and nding « new a new 
paragraph as follows: 

7) to picket or cause to be picketed, or threaten to picket or 
cause to be picketed, any a loyer where an object f is 
forcing or requiring an employer to recognize or bargain with a 
labor organization as the rej se oe car oie of his employees, or 
forcing or requiring the employees of an employer to accept or 
select such Iabor organization as their collective ining ieee 
sentative, unless such labor ss miei is currently certifi 


the Sori Ua of = ceaion 
“(A) wi ployer has lawfully recognized in 
Bin Ad with ths Act any other labor organization and 
2 question concerning representation mary not appropriately 
be raised under section 9(c) of this Act, 

“(B) where within the preceding twelve months a valid 
ey carr section 9(¢) Pe res Act has been conducted, or 
“(C) where such pi » Sean conducted without a 
petition under section 9(c) being filed within 2 reasonable 
period of time not to exceed days from the commence- 
ment of such picketing: That when such a petition 
has been filed the Board ea forthwith, without to 
the provisions of section 9(c) (1) or the absence of a showing 
of a substantial interest on the part of the labor organization, 
direct, an election in such unit as the Board finds to be appro- 
riate and shall certify the results thereof : P: further, 
bat any’ picketing of otier orbit ) shall be construed to 
prohibit = icketing or other icity for the purpose of 
truthfully advising the public (includmg consumers) that 
an mel. ployer does not employ members of, or have a contract 
r organ a ara oy ORE an effect of such picketing 

is to tetindioes an employed by any person in 
the course of his peri bea mot 7 ws Fee deliver or trans- 


port any 
«xfothing fn this parsgraph 7 shall be construed to permit 
a Pe unfair labor practice under 


)- 
d) Section 10 f the National Labor 
2 ae ee area can ees 
an 
ne @ y ane the period at 


a lieu thereof a colon and. 


the end of the 
the : “Provided ‘Test such oficer-.oc regional 
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attorney shall not apply for any restraining order under section 
8(b) (7) if a charge against the employer under section 8(a) (2) has 
been filed and after the prelimimary ames: rir has reasonable 
cause to believe that such charge is true 


he 
that a complaint should 


e.” 

(e) Section 303(a) of the Labor Management Relations Act, 1947, 29 USC 1876 
is amended to read as follows: . s 

“(a) It shall be unlawful, for the purpose of this section only, in 
an industry or activity affecting commerce, for any labor organization 
to engage in any activity or conduct defined as an unfair labor prac- 
tice in section 8(b)(4) of the National Labor Relations Act, as 
amended.” 

BUILDING AND CONSTRUCTION INDUSTRY 


Sec. 705. (a) Section 8 of the National Labor Relations Act, as 
amended by section 704(b) of this Act, is amended by adding at the 
end thereof the following new subsection : 

at It shall not be an unfair labor practice under subsections (2) 
and (b) of this section for an employer engaged primarily in the 
building and construction aa to make an agreement coverin; 
employees engaged (or who, upon t eir employment, will be oa 
in the building and construction industry with a labor organization 
of which building and construction employees are members (not estab- 
lished, maintained, or assisted by any action defined in section 8(2) 
of this Act as an unfair labor practice) because (1) the majority status 
of such labor organization has not been established under the provi- 
sions of section 9 of this Act prior to the making of such agreement, or 

2) such agreement requires as a condition of employment, member- 
ip in such labor organization after the seventh da; following the 
beginning of such employment or the effective date of the agreement, 
whichever is later, or (3) such agreement requires the employer to 
notify such labor organization of opportunities for employment with 
such employer, or gives such labor organization an pepe to 
refer qualified applicants for such employment, or (4) such agreement 
specifies minimum training or experience ualifications for employ- 
ment or provides for priority in opportunities for employment based 
upon length of service with such employer, in the industry or in the 
particular geographical area: Provid ided, That nothing in this subsec- 
tion shall set aside the final proviso to section 8(2) fs) of this Act: 
Provided further, That any agreement which would be invalid, but for 
clause (1) of this subsection, shall not be a bar to 2 petition filed pur- 
suant to section 9(c) or 9(e).” 

(b) Nothing contained in the amendment made by subsection (a) 
shall be construed as authorizing the execution or application of 
agreements requiring membership in a labor organization as a condi- 
tion of employment in any State or Territory in which such execution 


or application is prohibited by State or Territorial law. 


PRIORITY IN CASE HANDLING 


Sec. 706. Section 10 of the National Labor Relations Act, as 
amended, is amended by adding at the end thereof a new subsection 
ssi Wh it is charged tha’ h i 

m enever it is cha that any person has enga; in an 
unfair labor practice within the meaning of subsection Ay (3) or 
(b) (2) of section 8, such charge shall be given priority over all other 
cases except cases of like character in the office where it is filed or to 
which it is referred and cases given priority under subsection ().” 


Pub. Law 86-257 -28- September 14, 1959 
73 STAT, 546. 


EFFECTIVE DATE OF AMENDMENTS 


Src. 707. The amendments made by this title shall take effect sixty 
days after the date of the enactment of this Act and no provision of 
this title shall be deemed to make an unfair labor practice, any act 
which is performed prior to such effective date which did not ¢on- 
stitute an unfair labor practice prior thereto, 

Approved September 14, 1959, 


BEST COPY AVAILABLE 
from the original bound volume 


APPENDIX B 


Extract From Separate Report Of Monitor Maher To Interim Report 
Of The Majority Filed Septemer 14, 1959. 
27. This Monitor considers that he is obligated to bring 
to the attention of this Court the circumstances surrounding 
the adoption of the report by the majority. 


28. This Monitor has repeatedly asked the majority of 
the Board to give him reasonable notice of the subject 
matters to be considered at Board meetings. On September 
9, 1959, this Monitor again requested at least 48 hours’ 
notice of the Agenda of any given Board meeting. He was 
told by the majority that that was a reasonable request and 
it would be observed. 


29. He was told orally on that day what the Agenda was 
for the Board of Monitors’ Meeting on Friday, September 
llth, This was confirmed by letter dated September 10, 
1959 and received by this Monitor on September 11, 1959, 
which letter is attached hereto and marked Exhibit 1. It 
will be seen from this Exhibit that no mention was made 
of the proposed discussion of any report asking for the 
removal of the General President. 


30. At approximately 1 P. M. on September 11, 1959, 
General Counsel Miller inquired of Monitor Smith: «Is 
that report ready?’’ 


This Monitor inquired: ‘“What report???” 


Mr. Miller replied: ‘A report I am preparing.’? 


This Monitor asked: ‘“What report??? 


Mr. Miller turned to Monitor Smith and asked: ‘‘Is it 
all right to let him know??? 


This Monitor inquired: ‘Why shouldn’t it be all right?”’ 
Monitor Smith said: ‘It’s 0. K. He can see it.”? 


This Monitor inquired of Monitor Smith: ‘*When did 
you first learn of it?”? 


He replied: ‘‘Just this morning.”’ 


31. Five typewritten pages of the report were handed to 
this Monitor. This was about 1:15 P. M. The Chairman 
moved that the report be filed with the Court. Monitor 
Smith seconded the motion. This Monitor read through the 
report until about 1:25 P. M. He protested the lack of 
notice, and demanded at least 48 hours to study the basis 
of the report. The Chairman stated this Monitor could have 
until 3:30 that afternoon to read the report. This Monitor 
refused to consider such a proposal, and insisted upon 48 
hours’ notice. 

32. Monitor Smith said: ‘‘If he won’t take till 3:30 this 
afternoon let’s go ahead and vote on it now.”’ 

33. This Monitor asked the basis for the report. The 
Chairman stated that it was the transcript of the McClellan 


Hearing. This Monitor stated he hadn’t read the McClellan 
Hearings, therefore he couldn’t evaluate the report. The 


Chairman also said that he had gone to Orlando, Florida 
with Mr. Miller and they had talked with lawyers for the 
Bank and the President of the Bank, and he was using 
information received from them as the basis for his de- 
termination. 


34. The Chairman also said that he and Mr. Miller had 
gone to New York last month and investigated the Com- 
mercial State Bank and Trust Company matter. Upon 
inquiry the Chairman stated that he had no statements or 
evidence to present to the Board with respect to this trans- 
action. 


35. The Chairman stated he had had this report for some 
time. This Monitor asked why he hadn’t seen the report 
prior to that day. The Chairman said it would have taken 
him only ten minutes to dictate it. This Monitor said that 
if that was all the time required to dictate the report, this 
Monitor at least should have gotten a copy before. The 
Chairman stated that the Monitor had been out of town. 


36. This Monitor inquired whether any of the Board’s 
action was predicated on a report of former Monitor 
Schmidt of his investigation in Orlando. The Chairman 
said it was. 

This Monitor said: ‘‘I would like to see the report.’’ The 
Chairman said: ‘‘Remember, Judge Letts told me I could 
hold some things confidential.” 


37. The Board adjourned at 1:35 until 3:30 P. M. 


38. The Board reconvened at 3:30 P. M. The majority 
then gave this Monitor until September 14, 1959 to study 
and evaluate the report. 


39. The Board convened at 9:50 A. M. on September 
14th. This Monitor then began his discussion of the report. 
At 10:10 A. M. the Board adjourned because of a commit- 
ment of the Chairman. At 11:50 A. M., while the other 
Monitors were awaiting the return of the Chairman, this 
Monitor saw the interim report on the Board table. It had 


been signed by the Chairman and Monitor Smith. 


40. The Board reconvened at 1:15 P. M. This Monitor 
then gave his views of the report. This discussion con- 
tinued to 1:45 P.M. The vote was taken at 1:45 P. M. This 
Monitor asked to see the original of the report. It had 
already been signed by Monitor Smith and the Chairman. 


41. This Monitor pointed out that it had already been 
signed, and inquired when it had been signed. This Monitor 
was told that it was signed when he started to discuss it at 
the morning session. 

42. The Chairman again stated that he had had the report 
ready for a long time. This Monitor inquired why he had 
not seen the copy if it had been ready for a long time. 

The Chairman answered: ‘‘Because of the situation.”’ 

This Monitor inquired: ‘‘What situation?’’ 


The Chairman stated: ‘‘You know what I am talking 
about.’’ 


43. The only situation that this Monitor is aware of that 
would prompt any secrecy on the part of the Chairman is 
that this Monitor has refused to act as a part of a secret 
body. He has at all times insisted that he is free to discuss 
the business of the Board of Monitors with both the 
plaintiffs and defendants, and any other interested party. 


44. On September 14, 1959, The Evening Star in its 
earliest edition carried a bulletin stating that the Board 
had asked this Court to suspend James R. Hoffa as Presi- 
dent of the Union. A photostatie copy of that report is 
attached hereto and marked Exhibit 3. 


45. This Monitor is advised and informed that in order 
for this article to appear in the edition of the Star in which 
it did appear, it would have been necessary for the original 
copy to clear the City Desk at 10:15 A. M. on September 
14th. The Board was in session from 9:50 to 10:10 A. M. 
on that morning. This article had cleared the City Desk 
of the Evening Star three hours and 35 minutes prior to 


the time when the Board formally voted on the report. 


46. This Monitor is of the opinion that the factual matters 
set forth above evidence a predetermination of this import- 
ant matter by the majority of the Board. 


47. This Monitor also reports to this Court that the 
manner in which this report was considered and adopted 
by the majority is in violation of the Consent Decree and 
the obligations of the Board to afford full participation to 
each of the Monitors as required by the Court of Appeals. 


48. This matter of claimed exclusion of this Monitor, 
appointed by this Court, from any meaningful participation 
on this Board is not new. See Paragraphs 19 to 29 of this 
Monitor’s dissent, attached hereto as Exhibit 2. 
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(i) 


Statement of Questions Presented 


1. Whether the order directing a hearing on the Interim 
Report constituted compliance with this Court’s directions? 


2. Whether the filing of a comprehensive report is pre- 
requisite to a hearing of Mr. Hoffa and his witnesses under 
the Order of the District Court dated December 7, 1959? 


3. Whether appellant’s motion for injunction stated a 
cause of action for equitable relief? 


4. Whether the District Court erred in denying appel- 
lant’s motion for injunction? 


5. Whether the Labor-Management Reporting and Dis- 
closure Act of 1959 is here applicable? 
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Statute Involved 


A. Neither the Monitors nor the Court below mis- 
construed the Consent Deeree in their proceed- 
ings on the Interim Report in question 


. The District’s order of December 7, 1959 did 
not require the filing of a comprehensive report 
by the Monitors prior to the hearing of Mr. 
Hoffa on the Interim Report 


- The District Court does have jurisdiction and 
authority to entertain a proceeding for the 
ouster of the provisional general president 


. The requirements of the Rules of Civil Pro- 
cedure are sufficiently discussed in the sum- 
mary (supra) in the brief submitted by the 
Monitors 37 


Conclusion 38 
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Jurisdictional Statement 


Civil Action 2361-57 in the District Court still continues. 
There can be no dispute as to that Court’s jurisdiction. 
English v. Cunningham, 106 U.S. App. D.C., —, 269 F. 2d 
517 (1959). This Court’s jurisdiction is based on Act of 
June 25, 1948, c. 646; 62 Stat. 929; as amended, 28 U.S. C. 
§ 1292(a) (1). 


Statement of the Case 


This appeal is from an order of the District Court dated 
April 29, 1960, (J.A. 204) denying Appellants a temporary 
injunction against all further proceedings on the Interim 
Report which has been filed in the District Court by the 
Monitors on September 14, 1959. 


This Court is familiar, because of repeated prior ap- 
peals, with the background of the present appeal. The Ap- 
pellees for whom this Brief is written adopt the Statement 
of the Case set forth in the Brief for the Monitors. Many of 
the facts involved are stated in the Interim Report itself 
(J.A. 1-6). 


The matters set forth in said Interim Report were in 
part included (among other things) in certain charges, filed 
in two series, by all of the plaintiffs below, except Cun- 
ningham (J.A. 230-234, 245-262). The first series was filed 
on August 29, 1958, with (1) James R. Hoffa, (2) the pro- 
visional General Executive Board (by service upon the 
provisional General Secretary) ; (3) the Board of Monitors; 
and (4) the Court below. The second series of said charges 
was filed on behalf of all of the plaintiffs below (except 
Cunningham) in September, 1959. This second series was 
sent to all of the persons to whom the first series had been 
sent. Since Appellants took no action whatsoever in respect 
of these charges (despite the requirements of the provi- 
sional Constitution and of the Consent Order, which estab- 
lished the provisional Constitution as an obligation of the 
appellants), all of the plaintiffs below except Cunningham, 
on November 19, 1959, moved the Court below for the trial 
and ouster of the provisional President on those charges 
(J.-A. 230-266). 


The said two series of charges allege not only viola- 
tions of the provisional Constitution of the International 
Brotherhood of Teamsters, but also contumacious breaches 
of the obligations assumed by Appellants when they ap- 
proved the Consent Order dated January 31, 1958. 


The injunction application was argued on April 28 and 
29, 1960. Both the argument and papers submitted by 
Appellants in support of the application for temporary 
injunction were largely based upon misrepresentations of 
fact and rash judgments unsupported by evidence or proper 
allegation of evidence. 


Statute Involved 
Rule 65(b) of the Federal Rules of Civil Procedure: 


«¢ * © * Tn case a temporary restraining order is 
granted without notice, the motion for a preliminary 
injunction shall be set down for hearing at the 
earliest possible time and takes precedence of all 
matters except older matters of the same character ; 
and when the motion comes on for hearing the party 
who obtained the temporary restraining order shall 
proceed with the application for a preliminary in- 
junction and, if he does not do so, the court shall 
dissolve the temporary restraining order.’’ 


Statement of Points 


1. Neither the Monitors nor the Courts below mis- 
construed the Consent Order of January 31, 1958. 


2. No comprehensive report is required at this time 
by the District Court’s Order of December 7, 1959; and 
Appellants’ criticism of the absence of such report is 
premature. 


3. The Board of Monitors has complied in all respects 
with the procedure prescribed by this Court under the con- 
sent decree. 


4, The Court below as a court of equity has authority 
and power, for proper cause, to remove the provisional 
General President; this power is a fair implication of the 
Consent Order of January 31, 1958, as well as part of the 
traditional authority and power of a court of equity. 


5. The Court below was not required to grant a hearing 
to Appellants, and the Order appealed from is not defec- 
tive because the Court below failed to grant such hearing, 
or failed to make findings of fact and conclusions of law. 
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Summary of Argument 
I 


While it is true that some of the transactions dealt 
with in the Interim Report antedated the Consent Order, 
the chief purpose of the Interim Report is to show viola- 
tions of the Consent Order by Appellants, especially Appel- 
lant, James R. Hoffa. By conduct prior to the Consent 
Decree Appellants created a situation which badly needed 
correction. As defendants below, they took no steps to 
effectuate correction. For example, it is a fair implication 
from the Consent Decree that Appellants had a duty to 
investigate Mr. Hoffa’s conduct and transactions, especially 
in view of (a) the revelations of the McClellan Committee 
and (b) more pertinently, the charges filed by the plain- 
tiffs below, in August, 1958, and in September, 1959. It 
was the duty of the Appellants under the Consent Order, 
to apply the mandates of the provisional Constitution 
without fear or favor, even to the provisional officers. Not 
only did Appellants fail to do this; they did not even 
investigate Mr. Hoffa’s misdoings. The latter has repudi- 
ated many of the obligations he assumed by the said Con- 
sent Order (particularly Paragraphs 1, 3, 5 and 6). 


The Consent Order is not purely prospective, except 
in the sense that it became effective on January 31, 1958. 
As of that date, it imposed upon Appellants the duty, among 
other things, to take action as the provisional constitution 
required. This is clear from Sections 1 and 3, 5 and 6 of 
the Consent Order. This Order did not provide Appellants 
or any of them with immunities as to previous violations 
of the Teamster Constitution. The latter has no statute of 
limitations. 


Thus, the Consent Order put into operation two sets 
of duties, namely: (1) those imposed and expressed by 
the provisional Constitution, insofar as it was consistent 
with the Consent Order; and (2) those imposed and ex- 


pressed, in a paramount manner, by the Consent Order 
itself. Punitive or correctional action is thus justified both 
by the provisional Constitution and by the Consent Order 
itself. Penalties set forth in the provisional Constitution 
may be invoked by the Monitors and the Court below, when 
Appellants neglect their constitutional duty by failing to 
invoke them. Likewise, the Court below has a primary 
duty and power to protect its own Order against contuma- 
cious violation and obstruction by the Appellants. The 
violation may be significant neglect or flouting of either 
the Consent Order or the provisional Constitution. The 
power is inherent in the Court below as a District Court 
of the District of Columbia. 


By their neglect of the charges filed by plaintiffs below, 
except Cunningham, Appellants have demonstrated cal- 
lousness to their duty and willingness to connive at grave 
wrongdoing, so long as it is perpetrated by their friends 
or allies. They exhibit evil stewardship as International 


provisional Officers by applying the provisional Consti- 
tution unequally; in doing so they manifest as well their 
desire to spurn enforcement and protection of the rights 
of individual members and of subordinate bodies of the 
International Brotherhood of Teamsters, which are pro- 
tected by Section 3 of the Consent Order. 


su 


The District Court’s Order of December 7, 1959 (J.A. 
27) authorized the Board of Monitors ‘‘to utilize all neces- 
sary discovery processes, including the use of depositions, 
subpoenas ad testificandum and duces tecum, to examine 
all persons who may have knowledge concerning the mat- 
ters set forth in the * * * Interim Report, and to examine 
all documents bearing on such matters, provided, however, 
that the Board of Monitors shall obtain the approval of 
this Court prior to instituting any of the above procedures.”? 
(Emphasis added.) 


The Board of Monitors was instructed to use ‘‘all neces- 
sary discovery processes, including the use of depositions.”’ 
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Obviously, in the general category of ‘‘all necessary dis- 
covery processes’’ there must be included hearings of 
Mr. Hoffa and his witnesses. If such hearings were not 
conducted, the Monitors would not be able to say that they 
had utilized ‘‘all necessary discovery processes.’’ Nor could 
they say they had examined ‘‘all persons who may have 
knowledge’’ and ‘‘all documents bearing on such matters.’’ 
The very use of the participle, ‘‘including’’ indicates that 
the taking of depositions was regarded by the Court below 
as only one of the ‘‘necessary discovery processes.’’ 


The Board of Monitors was ordered, ‘‘upon complet- 
ing the discovery processes,’’ to ‘‘render a comprehensive 
report to the Court on its findings.’’ The Monitors were 
ordered to file the comprehensive report not upon com- 
pletion of depositions, but upon completion of the very 
‘discovery processes’’ to which reference has been made 
above. Only upon exhaustion of ‘‘all necessary discovery 
processes’? were the Monitors to render ‘‘a comprehen- 


sive report’’. No report could possibly be comprehensive 
if it failed to include the testimonial and other evidence 
of Mr. Hoffa and of his witnesses. 


There is no fair implication in the Order of Decem- 
ber 7, 1959, that depositions had to be concluded before 
the hearing of Mr. Hoffa. Indeed, it was likely, for the 
very reason that made depositions necessary in the first 
place, that the evidence or alleged evidence of Mr. Hoffa 
and his witnesses might suggest to the Monitors or to 
the plaintiffs below the need for further depositions. In 
other words, neither the Monitors nor the plaintiffs who 
are Appellees here are yet in a position to decide that no 
more depositions are needed. The hearing or trial of 
Mr. Hoffa promises to be a long one. The geographic 
areas involved are extensive. Further depositions from 
different parts of the United States may have to be taken 
after the hearing of Mr. Hoffa gets under way. Abso- 
lutely no fair inference from the Order of the District 
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Court dated December 7, 1959, requires or even suggests 
that all depositions must be concluded before the trial 
of Mr. Hoffa begins. That trial is itself one of the neces- 
sary ‘‘discovery processes’? which are indispensable pre- 
requisites to a ‘‘comprehensive report to the Court on 
its findings’? by the Board of Monitors. 


Actually, the procedure implicated in the Court’s Order 
of December 7, 1959, is superior to the procedure now ex- 
pediently demanded by Appellants to prevent Mr. Hoffa’s 
trial. The Court below has, in effect, required a procedure 
similar to that which obtains in NLRB practice. After 
all discovery processes, including hearings, are finished, 
the Trial Examiner is to make a comprehensive ‘‘inter- 
mediate report.’’ This report is submitted to the parties 
involved, so that they can file their exceptions. In like 
manner, here, once the hearing of Mr. Hoffa is terminated, 
the Monitors will then be able to file a really comprehensive 
report, including the Monitors’ findings. In this way, 


Appellants will be provided with a full and detailed oppor- 
tunity to file their objections to the comprehensive report. 


Ot 


This Court did not, as the Appellants argue, direct a 
four-stage procedure, which is now being violated by the 
Monitors with the approval of the Court below. In English 
v. Cunningham, 269 F. 2d 517, 522-523, 525, this Court said: 


“If the Monitors are advised that defendants fail 
to comply in any significant respect with their 
obligations under the consent degree, the Monitors 
may so report to the court. They are required to 
report at least semi-annually, and, of course, may 
do so oftener, for this duty is not to be construed 
narrowly.’’ (Emphasis added.) 


It now serves the interests of Appellants to argue that 
this Court has laid down an iron-bound rule of four steps. 
First, they say, the Monitors must make recommendations 
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in areas where defendants below have substantive obliga- 
tions under the decree. Actually, this Court did not say 
that the Monitors must make recommendations in all 
matters. The Court said the ‘‘Monitors may make recom- 
mendations’’ to Appellants in areas where they have ‘‘sub- 
stantive obligations under the consent decree.’’ 


Appellants make use of pretext. They say, in effect, 
that the Consent Decree is so vague and general that 
its obligations cannot be fairly discerned by Appellants 
unless the Monitors first make them specific by recom- 
mendations. There can be no doubt that the Consent 
Decree does impose some obligations clearly and explicitly, 
others only by implication. In special circumstances, some 
implications might be disputable. In the latter case, the 
Court below would, in the first instance, decide whether 
a Monitorial recommendation urging assumption by Ap- 
pellants of a disputable obligation should be approved by 
the Court below. However, the very fact that the Consent 
Decree establishes the provisional Constitution as an 
obligation of Appellants is eloquent proof that many of 
the duties imposed by the Consent Decree are clearly and 
explicitly stated. Why? Because they are clearly and 
explicitly stated in the provisional Constitution, passed 
at the Convention rigged by Appellants. The provisional 
Constitution was urged for adoption by Appellants them- 
selves. Presumably, 7t was not then regarded by Appel- 
lants as a fabric of unclear and inexplicit statements. 


One of the clearest and most explicit obligations of the 
provisional Constitution is imposed by Article XVIII 
(Sections 4, 5, 6, 9, 10, 12 and 13). However, where Mr. 
Hoffa’s evil-doings were concerned, the duty to process 
charges was neglected or evaded by Appellants. So, Ap- 
pellants now conveniently argue that the Monitors have 
no right to make any report to the Court, unless they first 
make a recommendation to Appellants. No such meaning 
can be tortured from decisional language of this Court. 
Indeed, this Court used language which contradicts Appel- 


lants’ interpretation: ‘‘They (the Monitors) may make 
recommendations, in writing if desired, in those areas where 
the defendants have substantive obligations under the 
consent decree, as validly modified. If the defendants fail 
to comply in any significant respect with these obligations, 
whether or not the subject of a recommendation, the 
Monitors may report this fact to the Court.”’ 


Thus, it is the Appellants who misconstrue, for their 
own purposes, the procedure required by this Court under 
the Consent Order. 


IV 


The choice of union officers is not a matter for deter- 
mination by the membership under the Consent Order or 
under the provisional Constitution. The members do not 
choose the General President of the International Brother- 
hood of Teamsters. The choice is made by delegates se- 
lected or elected by the members. The procedures required 
by the provisional Constitution for the choice of union offi- 
cers were, by the consent of Appellants themselves, com- 
mitted to ‘‘judicial interference’’ by the Court below. This 
is explicit from Paragraphs 1. and 3. of the Consent Order. 
The Labor-Management Reporting and Disclosure Act of 
1959 (73 Stat. 519) is not relevant here. That Act became 
effective long after the Consent Order. It contains, in its 
various titles, ‘‘saving’’ clauses which prevent its appli- 
cability to the instant case. 


There is explicit language in the consent decree which 
implies the District Court’s power of removal. It is the 
careful designation, in paragraph numbered 1. of the Con- 
sent Order, of the officers of the International, elected at 
the 17th Convention, as taking office ‘‘provisionally, in ac- 
cordance with the following paragraphs of this Decree.’’ 
There was a condition or proviso annexed to their tenure 
of office. They are not de jure officers, as the parties them- 
selves agreed by their attorneys at the time of the framing 
of the Consent Order (JA 260-262). It was a fair impli- 
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cation of the Consent Order, construed against the back- 
ground of the large powers of a court of equity, that a pro- 
visional officer who had flouted the Consent Order would 
be subject to removal. Any other view of the matter would 
be stultifying to the courts in this case. It would mean that 
the Court below would have to tolerate any kind of con- 
tumacy from Mr. Hoffa and his associates. Actually, Ap- 
pellants have given every evidence of their desire to thwart 
the Court below in the accomplishment of the objectives 
of the Consent Order and to violate the obligations they 
assumed when they approved that Order. The Court would 
have the power and authority, in a proper case, to institute 
a receivership to run the International Organization tem- 
porarily, in place of discredited, usurping officers. 


v 


The Federal Rules of Civil Procedure did not require 
in the circumstances of this Case a hearing or findings of 
fact and conclusions of law as prerequisites to the denial of 
their application for preliminary injunction. 


Appellants’ claim that Section 65(b) of the Federal 
Rules of Civil Procedure entitles them to a hearing. No 
language, mandating a hearing, can be gleaned from that 
Rule. The only language in that Rule which remotely 
bears on Appellants’ thesis is the following: ‘‘In case a 
temporary restraining order is granted without notice, the 
motion for a preliminary injunction shall be set down for 
a hearing at the earliest possible time, and takes precedence 
of all matters except older matters of the same character; 
and when the motion comes on for hearing, the party who 
obtained the temporary restraining order, shall proceed 
with the application for a preliminary injunction, and, if 
he does not do so, the Court shall dissolve the temporary 
restraining order. * * * ’? 


Obviously, the quoted language is not relevant here be- 
cause no temporary restraining order was granted without 
notice, 
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The whole procedure of remedy by motion for prelimi- 
nary injunction is misconceived. Appellants’ application 
for a preliminary injunction is in substance and effect really 
nothing more or less than an application for prohibition 
directed against the Court below. It is not an injunction 
against the Monitors so much as an injunction against the 
Court below. Appellants use the name, ‘‘preliminary in- 
junction’’, to designate what is in nature and effect an ap- 
plication for mandamus or prohibition. Appellants are 
seeking to make an application for a preliminary injunction 
take the place of an appeal from the order of the Court be- 
low, dated December 7, 1959. Since they have no right to 
appeal from that order, they arrange legal technicalities 
under a misleading name, seeking what amounts to a writ 
of prohibition directed to the Court below under the guise 
of an application for preliminary injunction. 


Appellants are taking the inconsistent position of op- 
posing the very hearing which would give them opportunity 
to present evidence; and of then arguing, speciously, that 
the Court will not grant them a hearing. 


Also, Appellants were not entitled to a hearing on the 
basis of the papers and arguments they proffered. They 
made allegations in their oral and written presentations 
which were so self-evidently unfactual and false that no 
court would be required to honor them even to the point of 
permitting a hearing on them. For example, let us suppose 
that someone were to come into the Court below with elabo- 
rate papers, alleging (as Mr. Hoffa’s puppets did in Civil 
Action 153-180, U. S. D. C., 8. D. N. Y., opinion in which is 
reproduced in the Appendix to this Brief) (1) that a con- 
spiracy had been formed between the New York Central 
Railroad, the National Association of Manufacturers, the 
General Electric Company, the Schrafft Stores, the Brass 
Rail Restaurant, two of the Monitors and the Plaintiffs 
except Cunningham; and (2) that that conspiracy had for 
its fraudulent purpose the destruction or the taking over of 
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the Teamster movement in the interests of Big Industry; 
and (3) that, on the basis of such manifestly spurious con- 
clusions of fact and law, unsupported by any specific allega- 
tions of facts, a preliminary injunction should be granted 
and (4) that therefore a hearing on such preliminary in- 
junction should be accorded. Surely, in such a posture of 
events, a District Court would not be required to oblige. 
There must be some plausible showing of concrete facts 
from which such monstrously inept conclusions could be 
derived. Here, mere analysis of the motion for temporary 
injunction demonstrates that the allegations urged to sup- 
port such motion are nothing but a series of conclusions of 
law and fact without any grounding in well-pleaded allega- 
tions of fact or arguments of law. For example, Mr. 
Hoffa’s motion for a temporary injunction merely alleges 
such naked conclusions as: (1) that the proposed trial of 
Provisional General President Hoffa would constitute a 
gross violation of the rulings, opinion and mandate of the 
Court of Appeals; (2) that this Court is without jurisdic- 
tion; (3) that Appellants are de jure and not de facto of- 
ficers; (4) that the charges implicit in the Interim Report 
are moot, except for an allegation which is ‘‘knowingly in- 
complete and misleading’’; (5) that the action of the major- 
ity of the Board of Monitors in pressing the Interim Report 
is illegal and contrary to the rulings, opinion and mandate 
of the Court of Appeals; (6) that the charges implicit in the 
Interim Report were compromised and settled by the 
Consent Order; (7) that the provisions of the Consent 
Order relied upon by the majority in pressing the Interim 
Report are prospective only; (8) that Mr. Hoffa was acting 
not as President of the International, but rather as 
President of Local 299 (which is in and of itself a violation 
of the Provisional Constitution, since the latter requires a 
General President to give his full time to his office) ; (9) that 
the majority of the Monitors was and is prejudiced, since 
that majority has stated that they wish to get rid of Hoffa; 
(10) that the majority of the Monitors relied on hearsay 
information; ete. 


13 


On the face of such bare allegations or conclusions of 
fact or of law, unsupported by specific evidence or plausible 
arguments, court procedures would be stultified if they had 
to accord a hearing prior to the hearing which the Moni- 
tors seek on the Interim Report. 


ARGUMENT 


A. Neither the Monitors nor the Court below mis- 
construed the Consent Decree in their proceedings on 
the Interim Report in question, 


This Court, in English v. Cunningham, 269 F. 2d 517, 
522-523, 525, wrote in part as follows: 


“Tf the Monitors are advised that the defendants 
failed to comply in any significant respect to their 
obligations under the consent decree, the Monitors 
may so report to the Court * * *. We emphasize that 
action of the Court must rest upon its decrees, not 
upon the Monitors recommendations as such * * °. 


“‘They (the Monitors) may make recommenda- 
tions, in writing if desired, in those areas where the 
defendants have substantive obligations under the 
consent decree, as validly modified. If the defend- 
ants fail to comply in any significant respect with 
these obligations, whether or not the subject of a 
recommendation, the Monitors may report this fact 
to the Court. The Court, after affording a hearing, 
may order the defendants to take any necessary 
action within the scope of its decrees * * *.’’ (em- 
phasis added) 


The procedure described in the foregoing quotation has 
been characterized as ‘‘a most protective procedure’’ (361 
U. S. at 909). The Appellants’ briefs indicate that, in their 
opinion, the ‘‘protective’’ function of the procedure in- 
volved was designed primarily and solely for the benefit of 
Mr. James R. Hoffa. Actually, it is the membership and 
their International Organization which primarily need pro- 


14 


tection from Mr. Hoffa. The members and their organi- 
zation need protection against Appellants insofar as the 
latter (a) spurn or neglect the provisional Constitution, 
(b) fail to enforce it equally, and (c) flagrantly violate the 
Consent Order herein and the obligations which they volun- 
tarily assumed when they approved that decree. The In- 
terim Report in question is but one demonstration of an 
extensive pattern of obstruction of the Court below and of 
the Monitors, as well as of the rights of members and of 
subordinate bodies, which is discernible from the vast record 
in this case. 


Appellants misread a previous decision of this Court 
by an artificial construction constantly relied upon by them 
to the effect that this Court mandated a rigid four-step 
procedure for the Monitors and the Court below. (Brief 
for Appellant James R. Hoffa, page 16; Brief for Appel- 
lants other than James R. Hoffa, pages 20-21.) The first 
step in the straitjacket procedure which Appellants now 


find it to their interest to urge as necessary is recommenda- 
tion, in some form, by the Monitors. The second step, 
which Appellants regard as prerequisite to Court action, 
is non-compliance with the recommendation made in the 
first step. The third step is a hearing on the issue of non- 
compliance and on the merits of the Monitorial recom- 
mendations. The fourth step is invocation by the Court 
itself of sanctions for non-compliance, where the latter is 
proved at the hearing. 


There can be no doubt that the Monitors and the Court 
below have the right, under this Court’s decision in English 
v. Cunningham, 269 F. 2d 517, to employ the four steps just 
described in certain cases. However, Appellants err in 
making the procedure inflexible. This Court’s previous 
opinions and decisions will be read in vain for any sug- 
gestion that a rigid four-step procedure must in all cireum- 
stances be followed by the Court below and the Monitors. 
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Equitable procedures are not to be mutilated or racked 
to fit the measure of the Appellants’ Procrustean bed. 
This is clear from the following considerations: 


1. A court of equity must frame remedies to meet the 
need and is not to be handicapped by the artificialities of 
pre-made rules which cannot possibly anticipate the varied 
circumstances and difficulties with which such a Court must 
in the longrun cope. (See J.A. 255-256, Section 15.) 


2. Appellants conveniently misread this Court’s man- 
date in 269 F. 2d 517. In the quotation made above from 
that decision, the italics reveal Appellants’ prejudiced mis- 
interpretation. In each case, where the Monitors discover 
or are advised that Appellants fail ‘‘to comply in any 
significant respect’? with their obligations under the Con- 
sent Decree the Monitors may so report to the Court. 


The Consent Order imposed certain intelligible obliga- 
tions upon the Appellants. This is a clear inference from 
that Order and this Court’s construction of it. If it did 
not convey intelligibility, the Consent Decree would long 
since have been voided. Appellants would find it difficult 
to explain why they ever approved the Consent Order if 
they found it unintelligible in its imposition of duty and 
responsibility; especially since most of the text of the 
Consent Order was drafted by their own attorney. Appel- 
lants at one time argued vigorously before this very Court 
that the Consent Order imposed no obligation upon them. 
That ludicrous contention was adequately dealt with by 
this Court 269 F. 2d 517. Now Appellants argue, in effect, 
that the Consent Order fixes no intelligible obligations for 
them! By urging an inflexible four-step procedure, Appel- 
lants are trying to revive, with some variations, their stale 
and outworn argument that the Consent Order really 
imposes no obligations in and of itself. Appellants seem 
to be saying that the Consent Order can convey obligation 
to them only by means of Monitorial recommendations! 
Hearing on non-compliance before the District Court and 


16 


the latter’s decision on such hearings are conditions 
precedent to any cognizable duty or obligation binding 
upon the Appellants! Such argument places all of the 
responsibility and initiative in enforcement of the Consent 
Order upon the Monitors. It covers Appellants with a 
cloak of immunity even when they embark upon a most 
obvious program of obstruction or breach of a Court 
decree. It provides Appellants with a most efficient weapon 
for conducting a tedious and litigious warfare by dilatory 
tactics. Appellants do not in good faith obey the mandate 
of the Consent Order. They thwart by the very routine they 
now advocate. They wait in all cases for recommendations 
of the Monitors. Then, no matter how manifest the duty 
to which their attention is called by the Monitorial recom- 
mendation, they demand a hearing before the Court below. 
(They litigate everything.) Thereupon, they extend that 
hearing as long as possible. When the District Court 
issues a decision, they continue the delaying tactics by 
appeal upon appeal. That the Appellants have in fact so 
construed the Consent Order and have outrageously delayed 
matters must be clear by this time to any Appellate Court. 
Where delays are not automatically available in their rigid 
and routinized ‘‘four steps’’, Appellants seek stays. Thus 
they seek to bring the Court below and the Monitorship 
into disrepute. At one and the same time, they charge the 
Monitors with being delinquent or laggard in the per- 
formance of their duty under the Consent Order; and almost 
simultaneously, they seek stays for the purpose of prevent- 
ing the Monitors from engaging in any further activity. 
They do this themselves and by their allies at the Local 
Union level. 


Of course, the Monitors are not legally confined to 
procedure by way of initial recommendation. The Monitors, 
“‘may’’, of course, make recommendations. Regardless of 
recommendations, the Appellants do have, as this Court 
held, ‘‘substantive obligations under the consent decree as 
validly modified”? If Appellants ‘‘fail to comply in any 
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significant respect with these obligations, whether or not 
the subject of a recommendation, the Monitors may report 
this fact to the Court.’’ 


The Interim Report in question is simply an effort by 
the majority of the Monitors to implement the mandate 
explicit and implicit in the quotation just made. 


3. One of the first duties of a court is to protect its own 
orders. It would be a sad commentary on the administra- 
tion of justice in this country if a powerful union leader, 
holding only de facto office, could with impunity violate the 
obligations he voluntarily assumed by a Consent Order. 
Court procedures are supposed to have direct relationship 
to the administration of justice. Appellants have sought 
to convert this litigation into a game of technicalities, all 
designed to protect Mr. Hoffa from the consequences of 
his deliberate roguery and to obstruct or delay enforcement 
of the Consent Order. One of the most obvious and re- 
peated examples of the use of equitable powers by a Court 
is to provide corrective measures where a party violates its 
orders. The simple fact is that the Monitors, as well as 
the plaintiffs below, have charged Mr. Hoffa with serious 
violations of his duty under the Consent Decree (and under 
the provisional Constitution, which is mandated by De- 
cree). The Interim Report (and the charges filed on No- 
vember 19, 1959, by the Plaintiffs below) constitute in ef- 
fect, accusations that Appellants have violated substantive 
obligations under the Consent Decree. 


Both the Appellants and the Monitors have made wide 
but not necessarily full use of ‘‘necessary discovery proc- 
esses,’’ including the use of depositions; subpoenas ad testi- 
ficandum and duces tecum, to examine ‘‘all persons who may 
have knowledge’’ concerning the matters set forth in the 
‘Interim Report,’’ and to examine ‘‘all documents bearing 
on such matters.’’ Approval of the Court below was obtained 
before instituting any of these procedures (J.A. 27). The 
‘‘necessary discovery processes’’ have not been concluded. 
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It cannot be said for certain at this time that no further 
depositions will be necessary. A most important ‘‘discov- 
ery process’’, which the Appellants seek to prevent, is the 
hearing of Mr. Hoffa and his witnesses on the issues raised 
by the Interim Report, and on Mr. Hoffa’s filed ‘‘verified 
written statements admitting or denying the truth of the 
allegations contained in the above-mentioned Interim Re- 
port”? (J.A. 27-41). Such a hearing is an indispensable 
prerequisite to (a) any comprehensive report (by the Mon- 
itors) to the Court below, (b) to the full utilization of ‘‘all 
necessary discovery processes,’’ (c) to examination of ‘‘all 
persons who may have knowledge concerning * * * the 
Interim Report and (d) examination of ‘all documents bear- 
ing on such matters’.’’ 


It is premature and idle at this time to speculate what 
the Court below will do in the light of the proof to be mar- 
shalled by the end of the hearing on the Interim Report, 
and as of the time of the filing by the Monitors of the 
prospective comprehensive report to the Court below. Cer- 
tain it is that the Monitors would be incompetent if they 
attempted to make a comprehensive report without hearing 
Mr. Hoffa and the witnesses and evidence he chooses to 
adduce. The Monitors would be seriously handicapped in 
making findings on the grave matters set forth in the In- 
terim Report if they had to make those findings on the 
present state of the record before this Court or before the 
Court below. 


Delays such as those studiously contrived by Appel- 
lants only serve to handicap the administration of justice. 
Counsel for the Appellees for whom this Brief is written 
can understand why the efforts of Mr. Hoffa and the other 
Appellants are so desperate and urgent to stave off a hear- 
ing or trial of the issues raised by the Interim Report. Ap- 
pellants know better than most people that if the full story 
is deployed upon a hearing record, Mr. Hoffa’s guilt will 
become more manifest than it now is. 
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As part of their strategy to prevent a judicial hearing 
of the charges against Mr. Hoffa, Appellants argue that 
‘the Monitors did not seek corrective action, but only puni- 
tive action; they are not interested in appellant’s compli- 
ance, but only in his removal from office; they plainly sought 
to eliminate the protective features from ‘a most protec- 
tive procedure’ which this Court had prescribed’’ (Brief 
for Appellant James R. Hoffa, page 17). 


What the Monitors seek by way of correction or puni- 
tive action is either right or wrong legally. If it is wrong, 
it must be presumed that at this stage that the Court be- 
low will do what is legally right even when the Monitors 
make recommendations which are legally wrong. It is pre- 
mature to assume (at this stage and in advance of findings 
of the Monitors by their comprehensive report and in ad- 
vance of the action of the Court upon that comprehensive 
report) that the Court below will take improper action. 


In any case, the argument cannot be settled by some im- 
plied and biased distinction between corrective action and 
punitive action. If a Court Order is flagrantly violated, 
punitive includes corrective action; and corrective action 
often necessitates punitive action. Moreover, the Monitors 
and Appellees for whom this Brief is submitted are inter- 
ested in the removal of Mr. Hoffa from office only because 
they are convinced, upon the basis of two-and-one-half 
years’ experience with Mr. Hoffa and the other Appellants, 
that no compliance with the Consent Order is intended in 
good faith by Appellants. It is the membership as well as 
the International Organization and its subordinate bodies 
who need the defense and preservation which the ‘‘protec- 
tive procedure’’ affords. 


4, Sections 1 and 3 of the Consent Order guarantee to 
the ‘‘individual members and the subordinate bodies’’ a 
constitutional administration by Appellants. Those sec- 
tions express the intention of the parties to impose upon 
officers and members of the Brotherhood of Teamsters, 
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(‘‘provisionally’’ it is true), the rights and obligations of 
the 1957 Constitution. The 1957 Constitution could not be 
applied completely and literally as written, in view of 
the Consent Order, which constitutes a law superior to the 
1957 provisional Constitution. However, in all cases where 
the obligations of the provisional Constitution are consis- 
tent with the Consent Order, or are not displaced by the 
Consent Order, that provisional Constitution gives rights 
and establishes duties which all officers and members of the 
International Brotherhood of Teamsters are bound to re- 
spect. Thus, Appellants are obligated by two series of 
duties: 


(a) The duties intelligible from the Consent Order itself, 
which, by the agreement of the Appellants, had become, dur- 
ing the life of Civil Action 2361-57, a paramount law for 
the International organization and the other Appellants. 


(b) The obligations, more extensively and more practi- 
cally defined by Appellants themselves, of the provisional 
Constitution adopted at the 17th Convention. 


In legal effect, the obligations of the provisional Con- 
stitution became obligations of the Appellants by virtue 
of the Consent Order itself. But under the logic of the 
contentions urged by Appellants themselves, the provisional 
Constitution has a binding force upon Appellants quite 
apart from the Consent Order and based solely on their 
theory that the 17th Convention so ordained. 


One of the duties of the General President under Article 
VI, Section 1(b) of the provisional Constitution, is as fol- 
lows: ‘‘The General President shall have general super- 
vision over the affairs of the International Union, which 
shall be conducted in accordance with the Constitution, and 
subject, at all times, to review and approval of the General 
Executive Board.’’ (Emphasis added.) 


Defendant Hoffa not only violated the Consent Order 
(Sections 1, 3, 5 and 6); he also violated the provisional 
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Constitution. The Interim Report (J.A. 1-6) as well as the 
charges filed on behalf of the plaintiffs below (except Cun- 
ningham) (J.A. 230-266) were charges which it was the 
duty of all of Appellants to investigate and process as re- 
quired by the provisional Constitution, subject only to the 
limitations imposed by the Consent Order. Appellants, 
however, did nothing about these charges. Indeed, the 
Appellants took steps to prevent the processing of these 
charges. They attempt to confer on Mr. Hoffa a practical 
immunity. Thus, Appellants violate Article XVIII, Sec- 
tions 4, 5, 6, 9, 10 and 13 of the provisional Constitution. 
At the very time during which Appellants were seeking to 
protect Hoffa from trial for serious offenses (including 
violations of the duties they had made their own by both 
the Consent Order and the provisional Constitution) they 
were sitting in judgment of members and officers, who, lack- 
ing their favor, were brought to strict justice under the pro- 
visions of the provisional Constitution for mere peccadilloes 
when compared with the heinous offenses of Mr. Hoffa. 


5. It was the intention of the parties as manifested 
during the colloquies which led to the framing of the Con- 
sent Order that any provisional Officer, precisely because 
he was provisional, could be removed by the Court below, 
for misconduct in either failing to comply with the provi- 
sional Constitution, or, more importantly, in failing to 
comply with the mandate of the Consent Order (J.-A. 251- 
262). 


6. The manner in which Appellants (especially Ap- 
pellant Hoffa) have violated their duties under the Con- 
sent Order and under the provisional Constitution is mani- 
fest not only from the Interim Report, but also from the 
depositions taken to date by the Monitors as well as from 
the misrepresentations of Mr. Hoffa in sworn testimony 
before a Senate Committee and in his affidavit (J.A. 29- 
41). Another significant indication of Mr. Hoffa’s guilt 
is the highly artificial manner in which he has construed 
the Consent Order. For example, it is argued on his be- 
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half that Paragraph 6 of the Consent Order is prospective 
only. This argument is based on the use of the future 
tense in the following clause: ‘‘No officer of the Interna- 
tional ° * * shall have a personal financial interest which 
conflicts with the full performance of his fiduciary duties 
as a representative of the International °* * oo2? 


Brief analysis reveals two deficiencies in this argument. 


In the first place, the Consent Order became effective 
January 31, 1958. Any violation of the Consent Order or 
of the provisional Constitution which occurred after that 
date comes clearly within the purview of the consent decree. 
The Interim Report demonstrates that Mr. Hoffa did have 
personal financial interests which conflicted with the full 
performance of his fiduciary duties after that date. 


In the second place, Appellants, especially Mr. Hoffa 
as provisional General President, were under a duty to 
administer the affairs of the International organization ‘‘in 
accordance with the Constitution’? (Article VI, Section 
1(b), of the International Union’s Constitution). Under 
that provisional Constitution it became the duty of Appel- 
lants, especially the Appellant Hoffa, to investigate wrong- 
doing and to bring charges where there was evidence to 
support them. To process charges is a duty mandated by 
Section 6, Article XVIII of the provisional Constitution. 
The matters to which the Monitors called attention by their 
Interim Report (to say nothing of the plaintiffs below, 
except Cunningham, who had filed more extensive charges 
much earlier) constituted violation of this Section 6 of 
Article XVII 


The basis for charges against members, officers, local 
unions, joint councils or other subordinate bodies, for which 
he or it shall stand trial, consists of but is not limited to 
the following: 


‘(1) Violation of any specific provision of the 
Constitution, or failure to perform any of the duties 
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specified thereunder * * * (3) Violation of the oath 
of office. (4) Gross disloyalty or conduct unbecom- 
ing a member. (5) If an officer, gross inefficiency, 
which shall hinder or impair the interests of the 
Local union or of the International union. (6) Mis- 
appropriation. * * * (10) Activities which tend to 
bring the Local union or International union into 
disrepute. * * * (12) Such other acts and conduct 
which shall be considered inconsistent with the duties, 
obligations or fealty of a member of a trade union, 
and for violation of sound union principles.”’ (Art. 
XVIII, Section 6) 


Similar considerations apply to the violation of Section 
5 of the Consent Order which is manifest from the Interim 
Report and from the charges filed against James R. Hoffa 
by all of the plaintiffs below except Cunningham. It is 
especially clear from the Consent Order that Mr. Hoffa 
as provisional General President and as president of Local 
299 comes within the rule that ‘‘ All persons having custody 


or management of such funds or property shall be required 
to adhere to the recognized legal and equitable standards 
and obligations imposed upon fiduciaries in the handling of 
such funds and properties.’”? Section 5 of the Consent 
Order by its terms applies not only to the International 
Organization but to its subordinate bodies as well. 


Mr. Hoffa’s strange defense is that he was acting not 
as provisional General President of the International but 
as President of Local 299 (J.A. 33, 45, Section 8). Such a 
“<defense”’ is an admission against interest because Section 
5 of the Consent Decree applies to both International 
officers and local union officers. This ‘‘defense”’ is self- 
stultifying. It amounts to an admission by Appellant, 
Hoffa, that he has been violating the International Union’s 
provisional Constitution since the effective date of the Con- 
sent Order. He has been serving both as President of 
Local 299 and as provisional General President. Article 6, 
Section 1(C) of the provisional Constitution reads: ‘‘The 
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General President shall devote his entire time to the service 
of the International Union.”’ The Interim Report and the 
charges filed by all of the plaintiffs below except Cunning- 
ham demonstrate that Mr. Hoffa has not been complying 
with this provision of the International’s provisional 
Constitution since the date of the Consent Order. There- 
fore, the silly semantics about Paragraphs 5 and 6 of the 
Consent Order sounding ‘‘in futuro’’ is wasted effort. The 
conduct complained of by the Monitors in their Interim 
Report comprises violations of the Consent Decree and 
of the provisional Constitution which took place after 
Appellant Hoffa had become obligated by the Consent 
Decree on January 31, 1958. 


Administration of the International Union’s affairs in 
accordance with the provisional Constitution did require 
Appellants to look to past events for the purpose of effecting 
corrections and for the purpose of punishing members and 
officers who violated the provisional Constitution or its 
predecessor constitution. Appellants in enforcing Section 
3 of the Consent Order (by reviewing appeals taken pur- 
suant to the provisions of the International Constitution) 
do not refuse to impose penalties upon members and officers 
simply because (as they now opportunistically contend) 
Sections 3, 5 and 6 apply only in futuro. The duty of 
Appellants as provisional officers is to enforce the Inter- 
national provisional Constitution insofar as it is effective 
and insofar as no statute of limitations by law or by Union 
Constitution operates to block enforcement. Appellants 
were not given an immunity bath simply because they agreed 
to a Consent Order as an alleged compromise of Civil Action 
2361-57. The date of that Order does not cut off their 
liability for prior violations of the provisional Constitution. 


Nor is it relevant that Sun Valley, Inc., did not bargain 
collectively with the International and did not compete or 
deal with any company that bargained collectively with 
the International. Violation of Section 6 of the Consent 
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Order is predicated on the first clause of that Section; 
not the second or third clause. Collective bargaining 
responsibility is not a necessary precondition to applica- 
bility of the first clause which reads: ‘‘No officer of the 
International * * * shall have a personal financial interest 
which conflicts with the full performance of his fiduciary 
duties as a representative of the International ee ee 


The fiduciary duties of representatives of the Inter- 
national and of its subordinate bodies were carefully 
defined in Section 5 of the Consent Order, immediately pre- 
ceding the language just quoted. Judge Cayton’s letter 
(J.A. 62-64) does not recognize or establish that a collective 
bargaining relationship is a precondition to applicability of 
Section 6 of the Consent Order. Even if it did, his letter 
would not be competent to vary or nullify the first clause 
of Section 6 of the Consent Order. 


Appellants touch a sensitive nerve when they argue 
that ‘‘The most that the Monitors’ position can come to 
is that the continued maintenance, after entry of the de- 
cree, of certain accounts established before the decree, 
is a violation of the decree justifying the imposition of 
sanction.’”? Can it be seriously argued that continuance 
of conduct which flagrantly violates the Consent Order 
and the provisional Constitution after January 31, 1958, 
is not to be regarded as such simply because the conduct 
began before January 31, 1958? Mr. Hoffa knew, be- 
ginning January 23, 1958, what the text of the proposed 
Consent Order was. He had eight days in which to put 
his own house in order. If he did not do so by that timé, 
and if he failed to set forth an adequate excuse for not 
doing so, he was in contempt of the decree the instant 
it was entered. It is clear from the Consent Order that 
before he could be punished for violation of the Consent 
Order or of the provisional Constitution, he would be 
entitled to a full hearing. That is what the Court below 
and the Monitors want to give him and that is what he 
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resists. The Monitors did not have to make recommenda- 
tions in all cases. They could invoke disciplinary pro- 
ceedings for the very purpose of vindicating the Consent 
Order. If the ‘‘ameliorative purposes’? of Paragraphs 
3, 5 and 6 of the Consent Order are obstructed by 21%4 
years of bad faith on the part of Appellants and of re- 
peated violation by them of the Consent Order and of the 
provisional Constitution, disciplinary proceedings are in- 
dicated not for the purpose of abandoning those ‘‘ameliora- 
tive purposes’’ but rather for the purpose of accomplish- 
ing them. This Court should permit, without further de- 
lay, a hearing to determine whether the decree was vio- 
lated and if so whether punishment is indicated for the 
very purpose of producing ‘‘such changes of conditions 
within the International as might be necessary’’ to cor- 
rect the abuses complained of in the complaint, and in 
the Interim Report. Those abuses were recognized in 
the Consent Order and in the Findings of Fact and Con- 


clusions of Law which were the foundation for the pre- 
liminary injunction of October 23, 1957. These findings 
of fact and conclusions of law were left intact by the 
Consent Order (J.A. 250-251, Section 9). 


Appellant Hoffa admits that ‘‘he had arranged for 
payment to Local 299 of the amount equivalent to interest 
for the period of time that its (Local 299’s) money re- 
mained on deposit in the Florida National Bank’’ (Brief, 
p. 18). Such an admission betrays his consciousness of 
guilt. If, as he argues in other places, there was no obliga- 
tion on his part to deposit such large sums at interest, 
why, after the matter had been called to his attention 
by the Monitors, did he quickly arrange for the payment 
of interest? Appellants admit that the purpose of the 
Consent Order was to ‘‘produce such changes of con- 
ditions within the International as might be necessary’’ 
(p. 18). The history of this action to date demonstrates 
that one of the changes of condition which the situation 
requires is the ouster of provisional General President 
Hoffa. 


eee a ee 
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It is argued that the provisions of the Consent Order 
are not self-executing (p. 18). No one contends that they 
are self-executing. That is the reason for the applica- 
tion made by the Monitors to the Court for instructions; 
and that is the reason why a hearing of Mr. Hoffa and 
his evidence is necessary. Upon the basis of such hear- 
ing and upon the basis of a future comprehensive report 
(which can only be prepared after such hearing), the 
Monitors will make certain recommendations; the Appel- 
lants will have ample opportunity to interpose objections; 
and the Court below will on the whole record before it 
prescribe the corrective action, including punitive action, 
which is needed. In other words, the Monitors are asking 
for implementation of the Consent Order by hearing and 
by specific order after such hearing. Thus, the argument 
made on behalf of Appellant Hoffa (pages 18 and 19, 
Section ‘‘Second’’ of his Brief) is not really in opposition 
to the argument made on behalf of the Monitors and 


Appellees. 


Appellants other than James R. Hoffa (pp. 21-23 of 
their Brief) seek to protect themselves and their provi- 
sional General President by arguing that the Consent Order 
nowhere imposes obligations so specific that a contemptu- 
ous violation of them is possible. This is tantamount to 
an assertion that the Consent Order nowhere imposes 
cognizable duties. There is a distinction in logie and 
semantics between a vague generalization and a clear 
generalization. Not all generalizations are vague. In 
situations like the present one, it is all but impossible for a 
court to frame an order like the Consent Order except in 
general terms. Precisely because the Consent Order is a 
writing, it can, of course, be the subject of misconstruction 
and disputable inference. But not all of its qualities are 
so negative. It does lay down some very clear generaliza- 
tions; which are readily intelligible as mandates or prohi- 
bitions; just as the Ten Commandments are both clear and 
general in their mandates and prohibitions. .A dishonest 
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debater would contend that the Ten Commandments cannot 
be obeyed, because they are general or because their appli- 
cation to particular instances is sometimes or even often 
disputable. Likewise, only trickery is revealed by Appel- 
lants who now argue that the very Consent Order which 
their attorney had prepared is unintelligible and that 
they cannot derive from studying it any knowledge of the 
specific duties to which they are committed by it. Since the 
Consent Order obligates Appellants to apply the provi- 
sional Constitution which they themselves drafted and sub- 
mitted to the Seventeenth Convention, the dishonesty of 
their argument becomes even more apparent. They are in 
effect saying that they do not even know their duties under 
their Union’s provisional Constitution unless they are first 
served with some sort of recommendation or compliance 
order which they pretend to regard as prerequisites to the 
discernability of their duties. 


Plaintiffs below and the Monitors now are contending 


that Paragraphs 1, 3, 5, and 6 of the Consent Order so 
clearly condemn Hoffa’s conduct as revealed by the Interim 
Report (especially when construed in the light of Appel- 
lant’s duties under the provisional Constitution), that any 
competent and honest labor leader would not be misled 
into misconstruction. Indeed, a high school boy or a labor 
leader of very limited intellectual and moral capacities 
would know that the cause of honest unionism and decent 
union leadership would be set back by using four or five 
hundred thousand dollars of a union’s money in a manner 
which was designed (rather clumsily and ineffectually it 
now appears) to yield a personal profit to Mr. Hoffa under 
his secret stock option. 


Appellants try to hide Hoffa’s and their own dishonesty 
by an argument reflecting on Hoffa’s competency: ‘Since 
there has never been a specific Court order telling Appellant 
Hoffa what to do with respect to those deposits’’ (p. 22, 
Brief for Appellants other than Hoffa), Mr. Hoffa’s obliga- 
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tions are unknown and unknowable. His conduct becomes, 
for that very reason, irreproachable. Under the ‘‘protective 
procedure’’ envisioned by Appellants Mr. Hoffa is pro- 
tected by immunities until the Monitors make specific 
recommendations and until the Court makes specific orders 
and until protracted stays and appeals are litigated. 
During all of this futile loss motion, no one is so protected 
as Hoffa and the other Appellants. 


Finally, most of Appellants (p. 23) argue that ‘‘even 
assuming’’ Mr. Hoffa’s non-compliance with Paragraphs 
5 and 6 of the Consent Order, it does not follow ‘‘that he 
should be punished for it’’! To state such a preposterous 
proposition is its own refutation. 


B. The District’s order of December 7, 1959 did 
not require the filing of a comprehensive report by the 
Monitors prior to the hearing of Mr. Hoffa on the 
Interim Report. 


The order of Court below dated December 7, 1959, re- 
quired that ‘‘The Board of Monitors upon completing the 
discovery processes render a comprehensive report to the 
Court on its findings’’ (emphasis added, J.A. 27). What 
are the ‘‘discovery processes’? in question? The Court 
spells them out earlier in its Order. The Board of Monitors 
was instructed ‘‘to utilize all necessary discovery processes, 
including the use of depositions, subpoenas ad testifican- 
dum, and duces tecum, to examine all persons who may 
have knowledge concerning the matters set forth in the 
*** Interim Report and to examine all documents bearing 
on such matters * * *’’ (emphasis added, J.A. 27). The 
broad class, ‘‘all necessary discovery processes’’, is larger 
than, because it includes, the sub-class, ‘‘depositions.’’ 
These necessary discovery processes were authorized ‘‘to 
examine all persons who may have knowledge concerning 
the matters set forth in the * * * Interim Report * * * ”’ 
(J.A. 27). This purpose included Mr. Hoffa and his wit- 
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nesses. ‘‘Discovery processes including depositions’? were 
to be employed for the purpose of examining ‘‘all persons 
having knowledge’’ of the matters set forth in the Interim 
Report and ‘‘all documents bearing on such matters.’’ 
Using words according to their ordinary and fair intend- 
ment, the Monitors could not possibly utilize ‘‘all neces- 
sary discovery processes’’ for the purpose of ‘‘examining 
all persons who may have knowledge’’ and ‘‘all documents’’ 
unless Mr. Hoffa were first submitted to hearing and unless 
his witnesses and other evidence could be heard or sub- 
mitted. The Monitors would be presumptuous if they 
pretended to have all the knowledge requisite for these 
purposes and for a genuinely ‘‘comprehensive’’ report and 
‘*findings’’, without hearing Hoffa and his evidence. 


True, certain depositions have already been taken both 
by Appellants and by the Monitors. There is nothing in 
the order of December 7, 1959, to suggest a narrow time 
limit beyond which depositions could not be taken. In view 
of the large number of people involved, and in view of the 
fact that these people hale from various parts of the coun- 
try, no one can at present say whether all of the needed 
depositions or other discovery processes have already been 
employed. Indeed, the inference is all the other way. Until 
Mr. Hoffa and his witnesses can be heard, no competent 
or prudent attorney for the Monitors or for the Plaintiffs 
could decide whether or not further depositions are neces- 
sary. It seems probable that the testimony adduced by 
Mr. Hoffa will require further depositions in various parts 
of the country. In other words, after the trial of Mr. 
Hoffa commenced and precisely because it promises to be 
extended, the taking of further depositions to probe or 
check Mr. Hoffa’s testimony is a likely ‘‘must.’’ There is 
no inference in the Court order which forbids such later 
depositions. Since the Court order requires examination 
of ‘‘all persons who may have knowledge’’ of the matters 
concerned in the Interim Report, and of ‘‘all documents 
bearing on such matters’’ the attorneys for the Monitors 
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and the plaintiffs below could reasonably regard the hear- 
ing of Mr. Hoffa and his witnesses as one of the ‘‘necessary 
discovery processes.’’? Neither the Monitors nor the plain- 
tiffs below can assume that they know, or can call as wit- 
nesses ‘‘all persons who have knowledge’’ concerning the 
matters set forth in the Interim Report. The only way 
they are likely to get an examination of all such persons, 
is by (a) taking depositions at first, (b) then calling Mr. 
Hoffa and his witnesses to the stand, and (c) then deciding 
whether further depositions are necessary. 


Only by following such a procedure will the Monitors 
be in a position to write a truly ‘‘comprehensive’’ report. 
Only such a procedure could provide the Monitors with 
adequate ‘‘findings’’ to be included in the ‘‘comprehensive 
report’’ to the Court. 


The procedure here urged is not only a better and more 
efficient procedure for the examination into all of the facts 
involved; it is also fairer to Appellants. Once the hearing 
of Mr. Hoffa and his witnesses is concluded, by the same 
token all necessary discovery processes will have been ex- 
hausted. Only then could the Monitors prepare a really 
comprehensive report and adequate findings for submission 
not only to the court but to Appellants themselves. The 
latter can then regard this comprehensive report and find- 
ings as a definitive report to which they can address their 
objections and exceptions. Such a procedure follows the 
analogy of an Intermediate Report procedure in National 
Labor Relations Board matters. Any less comprehensive 
report or any report prepared prior to the hearing of Mr. 
Hoffa and his witnesses would less efficiently serve justice 
and Appellants. A less comprehensive report would be 
subject to attack by Appellants, who could argue (as they 
now seem to argue) that they are handicapped by not 
knowing the bill of particulars involved. It seems ele- 
mentary to suggest that the only way in which the Appel- 
lants can get a full bill of particulars is to await the filing 
of a really comprehensive report with adequate findings. 


32 


This kind of a report must necessarily be delayed until 
utilization of ‘‘all necessary discovery processes’? and 
including depositions and including, especially, examina- 
tion of all persons (Hoffa and his witnesses too) who may 
have knowledge concerning the matters set forth in the 
Interim Report and all documents bearing upon such 
matters. 


By a strangulating construction of the order of Decem- 
ber 7, 1959, Appellants are not sincerely aiming at due 
process. They are using an Order which should be broadly 
construed for the sake of the administration of justice as 
means to protect Mr. Hoffa from justice. 


C. The District Court does have jurisdiction and 
authority to entertain a proceeding for the ouster of 
the provisional general president. 


It is true that, as a general rule, the question as who 
shall serve as officer of any voluntary association must be 
settled by its membership or delegates under its constitu- 
tion. So long as constitutional procedures are observed, 
the matter is ordinarily beyond ‘‘judicial interference’’. 


Here, however, we are concerned not with the ordinary 
but with the extraordinary case. The ‘‘judicial interfer- 
ence’’, if any, took place when the first and second prelimi- 
nary injunctions were granted, and when the trial was con- 
ducted below. This interference was continued and ap- 
proved by the parties acting voluntarily under the Consent 
Order of January 31, 1958. 


There is no question here of an election of a General 
President by the individual members of the International 
Brotherhood of Teamsters. Under no International con- 
stitution of recent years have the members had a right to 
vote directly for the General President. 


Nor is there any question here of the trial of “elective 
International officers’’ such as is contemplated by Article 
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XVIII, Section 3(d) of the provisional Constitution. Ap- 
pellants are not elected officers ; they are provisional officers. 
They are not de jure officers; they are de facto officers. They 
were tolerated in provisional office upon the basis of their 
promise to reform the evils listed in the original and 
amended complaints. They have breached their promises, 
as made in the Consent Order and in the negotiations 
leading to formulation of that Order. What is at stake 
here is not the trial of elective International officers under 
Article XVIII, Section 3(d). What is at stake is the trial of 
the provisional General President, who has never been 
elected because he rigged his own election. This is clear 
from the Findings of Fact and Conclusions of Law which 
supported the preliminary injunction of October 23, 1957. 
Those Findings of Fact and Conclusions of Law were not 
disturbed by the Consent Order. They were never revoked. 
Plaintiffs are in possession of more evidence to support 
them today than at the time when they were written. 


Unless it be assumed that, by the Consent Order, the 
Court and the parties agreed to provisional officers who 
had irrevocable tenure despite any kind of misfeasance, 
malfeasance or nonfeasance, it must be conceded that the 
Court below, sitting as a court of equity would have the 
right, for proper cause (such as flagrant obstruction of the 
objectives of the Consent Order or flagrant violation of 
the provisional Constitution insofar as it has not been 
superseded by the Consent Order) to remove any provi- 
sional officer. This follows from the very fact that all of 
the International officers today are only provisional. There 
is a legal, judicial and common sense proviso attached to 
their tenure. They must not significantly violate their 
obligations under the Consent Order or under the provi- 
sional Constitution mandated by the Consent Order. Arti- 
cle 18, Section 3(d) of the provisional Constitution concerns 
the trial of elective (not usurping, or provisional) Interna- 
tional officers before the de jure General Executive Board 
at such times and places as may be fixed by that Board. 
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The Interim Report and the Consent Order under which 
it was filed concerns the trial of a provisional, non- 
elected International officer, who had rigged his own elec- 
tion; and it concerns a trial not before the General 
Executive Board (comprising the stooges of Mr. Hoffa who 
have been placed in office by Mr. Hoffa) but a trial before 
the Court below at a time and place fixed by the Court 
below. Appellants, as provisional officers, were never really 
elected by the delegates assembled in the rigged Interna- 
tional Convention. They do not have the approval of the 
membership of the International Union. <A rigged election 
is scarcely an exhibition of the free choice of the members 
of the International Union. 


Perhaps one of the crassest frauds proffered on behalf 
of Appellants is the argument that the Appellants are de 
jure officers of the International. Such a fraud not only 
flies in the face of the clear language of the Consent Order, 
which expressly denominates Appellants as provisional 


officers. It also misrepresents the events and colloquies 
which preceded dissolution, for a limited, specific purpose, 
of the preliminary injunction of October 23, 1957 (without, 
it must be emphasized again, tampering with the Findings 
of Fact and Conclusions of Law of the same date). Mr. 
Williams, during the colloquies on January 23, 1958, asked 
for dissolution of the preliminary injunction of October 
23, 1957, not so that the new officers could be installed in 
office (Mr. Hoffa’s Brief, page 26) but so that the new 
officers could vote to approve the Consent Order without 
violation of the preliminary injunction. At that time Mr. 
Williams gave the Court and the Attorneys for the Plain- 
tiffs assurances that if, by that procedure, it was determined 
that the provisional officers of the International Union 
were not in favor of the Consent Order, the order of dis- 
solution of the preliminary injunction would itself be dis- 
solved and the preliminary injunction would be reinstated. 
The dissolution of the preliminary injunction was never 
intended to be for all purposes. It was because of Mr. 
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Williams’ assurance that Judge Letts demanded that the 
present provisional officers should become defendants in 
Civil Action 2361-57. The purpose of filing a stipulation 
adding 8 persons as defendants who were not previously 
on the Executive Board was to give the Court below 
the power to control them, by contempt proceedings, if 
necessary, if they breached their assurance that the dis- 
solution of the preliminary injunction of October 23, 1957, 
was simply for the purpose of permitting them to indicate 
whether they approved the Consent Order or not. That is 
why, in the colloquy with the Court, Mr. Williams said, 
“‘Now, your Honor, the order which you signed this morn- 
ing dissolving the injunction so that the new Board could 
meet without violating the previous injunction I have in my 
hand, and I hand you this for filing’’ (Hoffa’s Brief, page 
26). It was the express intention of Counsel who negotiated 
the Consent Order that Appellants should be regarded 
not as de jure officers but as provisional or de facto officers 
(J.A. 254-255; 260). The reason why the Consent Order 
by Paragraph 1 uses language dissolving the preliminary 
injunction of October 23, 1957, is clear from what has 
been explained. The only reason or purpose for the order 
of January 23, 1958, eight days prior to the Consent Order, 
was to enable the new Board to meet and to approve the 
Consent Order without violating the provisions of the 
previous injunction. For all other purposes that dissolu- 
tion of the original preliminary injunction was understood 
by the parties to be inoperative. That is why they delibe- 
rately inserted, in Paragraph 1 of the Consent Order of 
January 31, 1958, the order dissolving for all purposes the 
preliminary injunction of October 23, 1957 (without how- 
ever nullifying the Findings of Fact and Conclusions of 
Law upon which that preliminary injunction was founded) ; 
but subject to reinstatement of that preliminary injunction 
if Appellants significantly violated the Consent Order. The 
Court below will undoubtedly recall the circumstances in 
detail. What is shocking is that Appellants should now so 
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thoroughly misrepresent the relevant facts and intention 
(Brief of Appellant Hoffa, pages 25-28). 


It is significant that in no prior appeal before this Court 
did Appellants make use of this dishonest argument. It 
would have served them well much earlier had they thought 
about it before. Prior to this Brief they had apparently 
not conjured up any such evasion of the facts and the 
truth as the counterfeit argument that they now make. 


During at least two colloquies with Mr. Williams, 
Counsel for the plaintiffs below spoke of the power of the 
Court under any Consent Order to oust Mr. Hoffa. The 
basis for ouster then discussed between Mr. Williams and 
Mr. Schmidt was possible conviction under indictments 
then pending. At that time Mr. Williams agreed that if 
Mr. Hoffa were convicted under those indictments, the 
Court could remove him. On January 23, 1958, it was 
agreed by the attorneys who had framed the final draft 
of the Consent Order that the preliminary Injunction of 
October 23, 1957, ‘‘could be reinstated on proper notice 
and application if the defendant violated the Consent 
Order’’ (J.A. 261). Obviously, reinstatement of the pre- 
liminary injunction would be the same as the ouster of 
all Appellants from provisional office. Now it is argued 
on behalf of Appellants that ‘‘if the parties had meant 
the officers of the International to be removable by the 
Court, they would have said so’’ (Page 27). At that time 
however, ‘‘Mr. Williams and Chafitz as well as Dodd and 
Blumenfeld were of the opinion that such a change (in 
the text of the Consent Order) was not necessary since 
the Court’s jurisdiction continued and since it had the 
power, on proper motion, to reinstate the preliminary 
injunction; and that if there were violations, it is an 
inherent part of the whole situation and of the order that 
the Court, on proper application, could take any corrective 
measure’’ (J.A, 261). 


Against these facts, Appellants marshall the ridiculous 
argument that even if ‘‘the General President had com- 
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mitted some flagrant violation of the decree clearly justi- 
fying punishment for contempt,”’ nevertheless, the Consent 
Order contains no provision for succession after ouster; 
and therefore, it is ‘‘inconceivable that they (the parties) 
could have intended the officers to be removed by the Court’’ 
(p. 27). Hoffa and his friends have irrevocable tenure! 
The Court below and the parties were to be saddled with 
Mr. Hoffa and his associates regardless of how they vio- 
lated the Consent Order or the provisional Constitution. 
This is a new version of the older argument submitted on 
behalf of the Appellants to the effect that Appellants never 
assumed any obligations when they approved the Consent 
Order. Now they argue, ‘‘The only conclusion that can be 
reached is that no provision was made for succession be- 
cause there was no contemplation that the elected officers 
of the International were subject to removable by the 
Court’’ (p. 28). 


Thus, the broad powers of a court of equity are subdued 
to ineffectuality by a series of spurious arguments made on 
behalf of Appellants upon the basis of falsified facts. 


To further bolster such an argument, which sags with 
the weight of its own ineptitude, Appellants rely upon the 
Labor Management Relations Reporting Act of 1959. 
Counsel for plaintiffs below (except Cunningham) on No- 
vember 17, 1959, emphasized the only relevancy of that Act 
to the present situation (J.A. 232). Contrary to the argu- 
ments made on behalf of Appellants, that Act has no 
bearing on the present case. 


D. The requirements of the Rules of Civil Pro- 
cedure are sufficiently discussed in the summary 
(supra) and in the brief submitted for the Monitors. 


See this Brief, supra, pp. 10-13, Section V. 
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CONCLUSION 
The judgment below should be affirmed. 


Respectfully submitted, 


Goprrey P. Scuumr, 
12 East 41st Street, 

New York 17, New York, 
Attorney for Appellees, Edward 
McFarland, John McGlynn, Har- 
old Will, Joseph Molloy, John 

Olsen and Hobart Gale. 


June 2, 1960. 
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Josepx WEsTENBERG, CyRriL Novoryy, Cart Brirts, 
Tuomas Goap and James Martin, 
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Goprrer P. Scumuwr, individually and attorney for Tomas 
C. Manyixc, Frayk Kenyepy, Axprew Bocem, GEorcE 
Brcxer, JosepH Motioy, Jonn McManus, Haroip Wr, 
Sreve Mnone, Jonx McGirxx, Epwarp McFarvanp, 
Joux Otsex and Hosarr Gare; Lawrence T. Sirs; 
IxTrERNATIONAL BroTHERHOOD oF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HeLPers or AMERICA, JonN F. Enc- 
LisH, individually and as General Secretary-Treasurer of 
said International Brotherhood of Teamsters, etc., 
James R. Horra, Joun J. Conti, Joan T. O’Brrey, 
JoserH J. Drvrxy, Erxar O. Moxy, Harry A. TEvis, 
Joan J. O’Rourse, Owen B. Brennan, Tuomas E. 
Fiyxn, Gorvos R. Coxxurs, Jonn B. Backgvs, GEORGE 
EB. Mocs, Murray W. Mner, Harotp J. Grspons and 
other officers of the said International Brotherhood of 
Teamsters, etc., all individually and in their capacities 
as officers of said International Brotherhood of Team- 
sters, etc., and; Martix F. O’DonocHve, Lawrence T. 
Sars and Danrv B. Mauer, individually and as mem- 
bers of the Boarp or Monrrors, 

Defendants. 
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Appearances : 
Jaceves M. Scurrrer, Esq., Attorney for Plaintiffs. 


Goprrey P. Scumwmr, Esq., Attorney for Defendants 
Godfrey P. Schmidt, Thomas C. Manning, Frank 
Kennedy, Andrew Boggia, George Becker, J oseph 
Molloy, John McManus, Harold Will, Steve Milone, 
John McGlynn, Edward McFarland, John Olsen and 
Hobart Gale and Lawrence T. Smith. 


Opinion 
Heruanps, J.: 


This is an action by five members of the local unions 
of the International Brotherhood of Teamsters, ete., for 
a permanent injunction, enjoining all or substantially all 
parties to an equity suit presently in progress in the Dis- 
trict Court for the District of Columbia (see English v. 
Cunningham, 269 F. 2d 517) and other persons connected 
with that suit, including members of the Board of Monitors 
appointed by that Court, from proceeding further in that 
suit; and for a declaratory judgment that the District of 
Columbia litigation, and all actions taken pursuant thereto, 
are null and void. The complaint alleges, on information 
and belief, that the plaintiffs in the District of Columbia 
suit, and their attorney, have perpetrated a fraud on that 
Court. 

Two motions are before this court. The defendants 
have moved to dismiss the complaint, pursuant to F.R.C.P., 
rule 12(b). Plaintiffs have moved for a preliminary in- 
junction. Without adjudicating all of the issues raised by 
the moving defendants, the court concludes that this court 
does not have jurisdiction over the subject-matter. The 
District Court for the District of Columbia has continuing 
jurisdiction over the subject-matter involved herein and 
over the defendants who are parties therein. 

One court of equity will not annul the decree and pro- 
ceedings of another court of equity in a pending cause. 
For this court of equity to assume to interpose would be 
most unseemly and an intolerable interference with the 
orderly administration of justice. Furnald v. Glenn, 64 
Fed. 49 (2d Cir,. 1894). 

Plaintiffs may make such application as they may be 
advised is proper to the court in which the action is pend- 
ing. As this court’s decision is confined to the question 
of jurisdiction, it neither expresses nor intimates an opin- 
ion as to the procedural or substantive merits of any such 
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application to the District Court for the District of Col- 
umbia. 

The complaint herein having been dismissed, plaintiffs’ 
motion for a preliminary injunction is thereby rendered 
moot. 

This opinion constitutes an order granting the defend- 
ants’ motion and denying the plaintiffs’ motion. 


Dated: New York, N. Y., 
December 7, 1959. 


Wuius B. Herianns, 


U. S. D. J. 
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INDEX 
ARGUMENT: Page 


I. The Board of Monitors is Patently Wrong in 
Attempting to Characterize Appellant’s Motion 
Below as Not Equitable in Nature 


II. Appellant Has Not Acted Unseasonably or Be- 
latedly in Moving to Enjoin the Board of 
Monitors from Acting in Violation of This 
Court’s Mandate 


III. The Board of Monitors Continues Janus-like 
to Ask the District Court Solely for a Punitive 
Sanction and to Deny to This Court That Such 
a Sanction is the Only One Sought 


. Appellant was Entitled to a Factual Hearing, 
with Opportunity to Present Evidence, in Sup- 
port of His Motion for Preliminary Injunction 
in the District Court 
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IN THE 


United States Court of Appeals 


For tHe District or CotumsBia Circuir 


No. 15,704 


Joun F, Encuisn, et au., Appellants, 
v. 
Joun CunnincHaM, ET aL, Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR THE APPELLANT J. R. HOFFA 


This is a reply brief. Accordingly, we will not repeat 
matters already set forth fully and adequately in our 
brief-in-chief and similarly presented on behalf of the other 
appellants. Those two briefs clearly show that both the 
preparation of the Monitors’ Interim Report and the hear- 
ing thereon authorized by the District Court (but stayed by 
this Court’s order of May 2, 1960, herein) significantly 
violated the procedural directions made by this Court in 
the parent appeal, English v. Cunningham, 106 U.S. App. 
D.C. 70, 269 F. 2d 517. 
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The Monitors’ brief does not, in our view, meet those 
contentions. Rather, it asserts a right to continue in such 
violations, to proceed with a ‘‘trial’’ in which fairly viewed 
there remains no substantial issue to be tried, to proceed 
with a lengthy and necessarily expensive proceeding that 
inevitably will, so far as the International Union’s treasury 
is concerned, be guided by generosity rather than frugality 
(compare 361 U.S. at 910), on the footing that all the 
appellants must endure the violations of this Court’s 
direction until the final decree below, months hence, before 
those violations can be redressed on appeal, as inevitably 
they will be. 

ARGUMENT. 
L 


The Board of Monitors Is Patently Wrong in Attempting to 
Characterize Appellant’s Motion Below As Not Equitable 
in Nature. 


This appeal lies from the denial in the District Court 


of appellant’s motion for a temporary and permanent 
injunction and other relief. Appellant expressly rested the 
jurisdiction of the Court of Appeals on 28 U.S.C. see. 
1292(a)(1). (Appellant’s-Br., p. 2). Section 1292(a)(1) 
authorizes appeals from interlocutory orders of District 
Courts ‘‘granting, continuing, modifying, refusing or 
dissolving injunctions.’’? (Emphasis added). Appellant 
contends that the District Court has refused an injunction 
and an appeal lies as of right. 


The majority members of the Board of Monitors have 
attempted to contest the asserted basis of jurisdiction in 
this Court, as well as bases not asserted. The lengthy 
passages in appellee’s brief dealing with ‘‘final judgments’’ 
and appeal under 28 U.S.C. sec. 1291 are voluntary 
exercises in legal shadow boxing. This appeal is from an 
interlocutory order and rests upon sec. 1292. 


With respect to the right of appeal where a District 
Court has refused to grant an injunction, the Board of 


Monitors offers the vapid argument that the proceeding 
below was not really a request for equitable relief, but 
something else. It appears that, according to the Monitors, 
all appellant wants is a preliminary determination of the 
merits of the issues raised by the Interim Report, which 
underlies the instant proceeding. The argument runs that 
the motion for injunction was ‘‘in substance and effect?’ 
only a motion to dismiss the Interim Report or a motion 
for summary judgment on the merits of the issues raised 
by that report. The ‘‘real and only bite’’, a phrase used 
in the Monitors’ brief, was only to dismiss the Interim 
Report. 


The basic fallacy in this argument is that the appellant’s 
request for an injunction against the Monitors has nothing 
to do with the merits or demerits of the allegations in the 
Interim Report. The primary contention advanced by 
appellant to support the motion below was that the Board 
of Monitors were grossly violating the procedures 
ordained by this Court. Whether the Board of Monitors 
is guilty of flouting the mandate of this Court, as appellant 
contends, has nothing immediate to do with the issues raised 
by the Interim Report. Appellant firmly believes that the 
failure of the Monitors to comply with the procedures so 
emphatically outlined by this Court, with the added im- 
primatur of Mr. Justice Frankfurter, has caused the 
Monitors to act irresponsibly in connection with the 
Interim Report. But the principal issue before this Court 
on the present appeal does not speak to the merits of that 
Interim Report in any way whatsoever. 


Under former procedures, the appellant could have 
sought a writ of mandamus to direct the Board of 
Monitors to comply with the mandate of the Court of 
Appeals. E.g., Federal Home Loan Bank of San 
Francisco v. Hall, 225 F.2d 349 (C.A. 9), and cases cited 
in note 12 at 385-86. The Federal Rules of Civil Pro- 
cedure abolished the separate writ of mandamus, which 
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was replaced by the injunction as the appropriate method 
to enforce compliance with the mandate of the Court. 
Fed. R. Civ. P. 81(b). ‘‘(b) Scire Facias and Mandamus. 
The writs of scire facias and mandamus are abolished. 
Relief heretofore available by mandamus or scire facias 
may be obtained by appropriate action or by appropriate 
motion under the practice prescribed in these rules.’’ 
Accordingly, the present proceeding is properly laid as a 
motion for injunction. 


The same reasoning applies to the other issues raised 
by appellant in support of the motion for injunction. For 
example, the vital issue of whether the Board of Monitors 
could proceed in such a way as to exclude from its 
functions one of the three monitors. There is forceful 
and convincing evidence that the Interim Report was the 
product of furtive and clandestine moves by the Chairman 
of the Board of Monitors, who deliberately excluded 
Monitor Maher from considering the matter until it was 
a fait accompli. Only a few days ago, this Court issued an 


order directing the Chairman of the Board of Monitors 
to cease unilaterally performing functions which, under 
this Court’s mandate, are to be carried out by the entire 
Board. 


This basis for the injunction request has nothing to do 
with the merits of the contentions in the Interim Report. 
Indeed, it is far more important since it transcends any 
particular issue and goes to the very core of proper pro- 
cedures to be followed by the Board of Monitors in all 
situations. 


Undoubtedly the effort of the Chairman of the Board of 
Monitors to exclude Monitor Maher is directly related to 
a further issue raised below to support the injunction 
motion, viz, the knowingly incomplete and misleading 
allegations which appear in the Interim Report. Had the 
full Board of Monitors been active in the development and 
preparation of the report, such a result would likely have 
been precluded. 


oO 


None of these very important issues supporting the 
motion for injunction can be characterized as an attempt 
to get a ‘‘preliminary ruling on the substantive issues 
raised by the Interim Report,’”’ as the Board of Monitors 
contend. To the contrary, it is the very essence of 
appellant’s position to prevent such a trial from coming 
to pass, not because of doubt as to the outcome, but 
because of the great and irreparable injury which would be 
suffered by appellant and the International Union. Not 
only would the chief executive of the union be effectively 
immobilized by the trial, but the cost of an inevitably pro- 
tracted—and wholly unnecessary—trial would be a severe 
and unwarranted burden on the treasury of a union that 
has already been drained by more than $2,000,000 as a 
result of this monitorship. Significantly, insofar as the 
cost to the union members of prolonging the monitorship 
is concerned Mr. O’Donoghue testified (Dep., p. 88): 


““* * * respect for this decree and respect for a 
Court’s order is more important to see that that is, 
(89) carried out and that public confidence can be had 
in a court decree and, no matter what the cost it shall 
be, that that respect for that decree is carried out to 
the definite end.’? (Emphasis added) 


The failure of the Board of Monitors to appreciate the 
sharp difference between the issues raised by the motion 
for injunction and those created by the Interim Report is 
nowhere more clear than in the Monitors’ treatment of the 
matter of irreparable injury. Thus the Monitors’ brief 
declares: 


‘The simultaneous request (by appellant) for a hear- 
ing on the motion for an injunction prompts scepticism 
as to the bona fides of the claim that defendant Hoffa 
would be irreparably injured by a hearing on the 
Interim Report.’’ (P. 17). 


Appellant does demand a hearing on the issues which must 
be resolved in order to dispose of his motion for an injunc- 
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tion, but this would be a vastly different hearing from that 
proposed under the Interim Report. 


The most important conclusion to be drawn from the 
““seepticism’’ of the Board of Monitors is their utter failure 
to comprehend the elementary and fundamental character 
of the questions raised on their method of operation, both 
in connection with the preparation and filing of the Interim 
Report and in their other activities. The Board of 
Monitors has adamantly opposed every effort to get these 
basic questions concerning the propriety of their actions 
resolved. Thus the Monitors opposed appellant’s earlier 
application to this Court for mandamus and they now 
oppose with equal vigor the appeal to this Court from 
denial of appellant’s motion for an injunction. It is 
difficult to reconcile this position with their duties and 
responsibilities as officers of the court. 


In short, the Board of Monitors is patently wrong in 
belatedly attempting to characterize appellant’s motion 
below as not equitable in nature. Appellant contends that 
the Board of Monitors has egregiously strayed from the 
method of proceeding laid down by this Court. A by- 
product of this disobedience to the mandate of this Court 
is the Interim Report and the proposed trial of the Pro- 
visional General President of the International Union of 
1,600,000 members. It is perfectly clear that the only way 
to get the Board of Monitors back ‘‘on the track?’ is 
through a proceeding like that instituted by appellant 
below. This proceeding, unquestionably equitable in nature, 
prayed for an injunction to compel the Board of Monitors 
to obey the mandate of this Court. The refusal by the 
District Court to grant such an injunction is an appealable 
order under 28 U.S.C. sec. 1292(a) (1). 


7 
IL 
Appellant Has Not Acted Unseasonably or Belatedly in Moving 


to Enjoin the Board of Monitors From Acting in Violation 
of This Court’s Mandate. 


Under several guises, the brief for the Board of Monitors 
attempts to create the impression that appellant’s motion 
for injunctive relief is a belated, dilatory, out of time step 
which should have been taken earlier. After an overly 
elaborate factual statement, colored for this purpose, the 
Board argues that appellant ‘‘is barred from challenging 
at this late date the procedures followed by the Board in 
submitting its Interim Report to the District Court.’’ 


The weakness of this argument is most clearly revealed 
by the necessity of the Board to resort to Rule 12(h) of the 
Federal Rules of Civil Procedure and the doctrine of res 
judicata to support its assertion. Neither legal principle 
has the slightest application here. The suggestion that the 
order of December 7, 1959, permitting discovery proceed- 
ing, is a final judgment binding on the issues raised in this 
proceeding is almost too fantastic for comment. The 
Board admits that none of these issues was raised in that 
interlocutory proceeding. The argument is that they might 
have been and are barred. Likewise, the argument under 
Rule 12(h) rests upon an asserted waiver of issues which 
might have been, but were not, raised upon the filing of the 
Interim Report. Moreover, it totally misconceives the 
nature of the Interim Report. 


An unslanted view of the facts dispels any notion that 
appellant has acted tardily or dilatorily. The Board’s 
first error is to try to relate this proceeding back to the 
date the Interim Report was filed. 


At that stage, it was simply a report by the Board to the 
District Court. The Chairman of the Board has admitted 
that it was filed to influence the Supreme Court in connec- 
tion with the certiorari petition pending in that Court, but 
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officially it was merely a report to the District Court. It 
was not a complaint. It did not then require an answer. 


It was not until January 18, 1960, when the District 
Court ordered that there be a hearing on the matters 
contained in the Interim Report that it became more than 
a report to the court. Then, for the first time, appellant 
retained independent counsel, who filed an appearance on 
January 29, 1960. Thereafter, as this Court knows, illness 
of counsel led to a postponement of the hearing. On 
March 29, 1960, the motion for injunctive relief was filed. 
These circumstances do not reveal tardy or dilatory con- 
duct on the part of appellant. 


Furthermore, it may be noted, some important evidence 
of misconduct on the part of the Monitors was brought to 
light through the discovery proceedings which took place 
during the weeks immediately prior to the filing of the 
motion for an injunction. See Appendix A entitled 
POST-FILING ADMISSIONS BEARING UPON APPEL- 
LANTS’ ALLEGATIONS IN BRIEF No. 15,720 FOR 
APPELLANTS DORSEY, ET AL., AND HARRY BATH, 
ET AL. FILED IN THIS COURT: and Affidavit of 
DANIEL B. MAHER, hereto attached and marked Ap- 
pendix A, filed in the Court below. 


This is not to say that the issue of delay is not important. 
In a quite different dimension from that raised by the 
Board of Monitors, the fact of delay is probably the 
primary consideration in this long drawn out litigation. 
Originally planned for one year, the monitorship has 
stretched out to two and a half years with no end in sight. 
The financial cost alone has exceeded two million dollars, 
an enormous burden that has been placed upon the members 
of the Teamsters Union. There has been inexcusable delay 
in winding up this costly proceeding, and it is not unlikely 
that one of the roots of the problem is to be found among 
those who are personally profiting from the high fees 
exacted from the Union treasury. 
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The Chairman of the Board of Monitors has become so 
obsessed with his desire to get rid of Hoffa that the fune- 
tions of the Monitors are no longer oriented toward their 
only legitimate goal: preparation for a new election in the 
International Union and an end to the monitorship. 


There has been, we submit, very serious delay in the 
handling of this case. That delay will undoubtedly con- 
tinue unless this Court undertakes to bring it to a halt. 
With the enactment of the Labor-Management Reporting 
and Disclosure Act of 1959, there exists an adequate legal 
basis for returning this Union to normal government. 
The monitorship has outlived its usefulness and should be 
brought to an end forthwith. 


Ir. 


The Board of Monitors Continues Janus-Like to Ask the Dis- 
trict Court Solely for a Punitive Sanction and to Deny to 
This Court That Such a Sanction is the Only One Sought. 


Appellant has contended, in support of the motion for 
injunctive relief, that the Board of Monitors has violated 
the four-step procedure laid down by this Court. The 
Interim Report constitutes an attempt to short-cut the 
“‘very protective procedure’? embodied in the mandate of 
this Court by leaping precipitately to a disciplinary pro- 
ceeding without any effort by the Board or the District 
Court to obtain compliance with any recommendation or 
order. 


The Board of Monitors argues that it is ‘‘premature’’ 
to discuss what relief might be given by the District Court 
after a hearing on the Interim Report. The suggestion 
made is that some kind of relief, other than punitive 
sanctions, might be forthcoming since a final judgment 
would grant the appropriate remedy even if not sought 
in the pleadings. The absurdity of this argument is that 
the Monitors do not even suggest any relief other than 
punitive sanctions which might be forthcoming. If there 
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is any possibility of a compliance order rather than 
disciplinary sanctions, why doesn’t the Board suggest what 
such an order might be? Why doesn’t the Board move to 
amend the Interim Report and strike the prayer for re- 
moval of appellant and substitute a recommendation for 
an appropriate compliance order? 


The difference between the position of appellant and that 
of the Board, contrary to the Board’s brief, does not lie 
on whether the Board must make a recommendation to 
appellant or other Union officers before making a report 
to court. Common sense would suggest that the Monitors 
should do so. But even if the Board goes to court with- 
out a prior recommendation to the Union, it is clear from 
this Court’s opinion that the report to court should seek 
a compliance order. The excerpt of this Court’s opinion 
on which the Monitors so heavily rely is entirely unambig- 
uous in this regard: 


“Tf the defendants fail to comply in any significant 
respect with these obligations, whether or not the 
subject of a recommendation, the Monitors may re- 
port this fact to the court. The court, after affording 
a hearing to the defendants, may order the defendants 
to take any necessary action within the scope of its 
decrees.’? 269 F. 2d at 525. (Emphasis supplied). 


‘“‘To take any necessary action’’ is a compliance order. 


Here is where the Board of Monitors has missed the 
thrust of appellant’s position. The Monitors do not seek 
compliance with any suggestion. They propose no neces- 
sary action to be taken. Their one and only prayer for 
relief is to ‘‘get rid of Hoffa.’? This conclusion is clear 
on the face of the record. It is reinforced by the deposi- 
tions of the Monitors already on file in these proceedings. 
Under these circumstances, it is an effrontery to this Court 
to suggest that it is hypothetical and speculative whether 
the Interim Report instituted a punitive proceeding. 


11 


The position taken by appellant would not, as argued by 
the Board through horrible hypotheticals, immunize truly 
wrongful conduct on the part of any Union officer. Criminal 
penalties may apply. Appropriate remedies may be found 
in the general labor legislation, particularly the Labor- 
Management Reporting and Disclosure Act of 1959. In 
addition, the constitution of the International Union pro- 
vides for relief against the imaginary conduct such as 
described by the Board of Monitors. The latter course has 
already been followed in several instances since the estab- 
lishment of the monitorship. Indeed, one of these was 
cited by counsel for the Monitors in his argument before 
the District Court in this proceeding. (J.A. 169). 


The ‘‘parade of imaginary horribles’’ argument on be- 
half of the Monitors does have the virtue of flying under 
its true colors. There is no doubt that the remedy sought 
through that argument is exclusively punitive. 


The essentially punitive character of the proceeding 
is made even more clear by the explanation offered by the 
Monitors for failing to file the subsequent comprehensive 
report ordered by the District Court on December 7, 1959. 
The ‘‘explanation’’ is that there would be evidentiary 
objections which a court should rule upon. This finicky 
regard for admissibility is totally out of keeping with the 
development and preparation of a recommendation or 
court order to take future action. It is entirely in keeping, 
however, with the reality that a trial of appellant is in 
fact contemplated by the Monitors. 


We submit it is perfectly clear that the punitive sanction 
is all that is at stake in the proceeding instituted by the 
Interim Report, that this is a gross violation of the pro- 
cedures laid down by this Court’s mandate, and that the 
injunction sought by appellant ought therefore to have 
been granted. 
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IV. 
Appellant Was Entitled to a Factual Hearing, With Opportunity 


to Present Evidence, in Support of His Motion for Prelim- 
inary Injunction in the District Court. 


The Board of Monitors denies that the District Court 
committed error in refusing to permit introduction of 
evidence on the factual allegations in the motion for a 
temporary injunction. Appellant rested his contention that 
such an evidentiary hearing was required upon Rules 52 
and 65 of the Federal Rules of Civil Procedure. The 
Board of Monitors does not actually dispute the argument 
offered by appellant, but denies that a hearing was man- 
datory in this case. 


In support of its position, the Board of Monitors cites 
Schlosser v. Commonwealth Edison Co., 250 F. 2d 478 
(C.A. 7 1958). That controversy centered on a retirement 
annuity which Schlosser claimed. He instituted an action 
at law to recover the amounts due. While that action was 
pending, he filed a motion for a preliminary injunction 
praying for an order that the defendant pay him the 
annuity forthwith. The District Court summarily denied 
the motion and the Court of Appeals affirmed, saying: 
“It is indeed a novel theory that in an action for the 
recovery of damages the right to which is controverted by 
the defendant, a preliminary injunction should issue to 
require a defendant to make payments in advance of a 
determination of the case on its merits.’’ Id. at 480. 


That case stands for the proposition that an evidentiary 
hearing is unnecessary when the allegations, even if proved, 
set out no claim on which relief could be granted. Mani- 
festly it has no application to the case before this Court. 
Even the Board of Monitors does not attempt to argue 
that the allegations of the motion, if proven, would state 
no claim. Their position is that the motion is a device 
to have a preliminary trial of the issues raised in the 
Interim Report. The fallacy of that position has been 
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demonstrated above, but it remains true that the Monitors 
do not and cannot deny that the motion states a valid claim 
for relief. 


Significantly, in their opposition below to the motion for 
injunction (JA 84-87), the ‘‘Board of’? Monitors deemed 
it ‘‘appropriate to confine its answer to the propriety of 
the procedure it has followed in submitting its interim 
report to the court’’ (JA 86-87). 


In arguing against the motion for preliminary injunc- 
tion below, Mr. Miller, on behalf of the ‘‘Board of” 
Monitors similarly went to the merits (JA 161-174, 200- 
202), and never suggested that the motion for preliminary 
injunction was somehow mislabeled. 


It is thus obvious that the technical grounds now so 
voluminously argued here are afterthoughts—appellate 
afterthoughts. 


Examination of the order denying appellants’ motion 
for preliminary injunction (JA 204-205) shows that, on its 
face, it denies that motion on the merits. Nowhere therein 
can there be found the slightest indication that this motion 
suffered from the infirmities which are now, belatedly, 
adduced by the Monitors at such length. 


However much the order denying the motion for injunc- 
tion violated Rules 52(a) and 65(a) of the Federal Rules 
of Civil Procedure, (as to which see Hoffa Brief 27-31 
and the other appellants’ Brief, pages 30-32), it is plain 
that it went to the merits, and that it did not deny injunc- 
tive relief because of any contention, either on the part of 
the Monitors—who presumably drafted the order—or on 
the part of the Court, that appellants’ motion for injunc- 
tion ‘‘is nothing more than another responsive pleading 
combined with a motion to dismiss the Interim Report.’’ 


The order appealed from reflects the District Court’s 
view that the motion for preliminary injunction was 
precisely what it purported to be, and negatives completely 
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the Monitors’ present contentions that this motion some- 
how constituted misbranded merchandise. The Monitors 
did not then so regard it, nor did the District Court. 


It is argued by the appellees (page 42) that ‘‘The motion 
for injunction is defective because it does not demonstrate 
that defendant Hoffa would suffer irreparable injury un- 
less the hearing on the Interim Report is enjoined.’’ 


The allegations of irreparable injury appear at par. 19 
of this appellant’s motion (JA 53) and at par. 1 of the 
other appellants’ joinder in said motion (JA 80). 


The motion was denied, not because of any deficiencies 
in pleading, not because the averments were deemed insuffi- 
cient, but because the District Court decided—though with- 
out hearing proof—that the evidence was insufficient. 
Here is the District Court’s recital (JA 204): ‘‘it further 
appearing that neither the defendant James R. Hoffa nor 
the other defendants will suffer irreparable injury as a 
result of the hearing to be held on the Interim Report.” 


That, plainly enough, is not an adjudication as to short- 
comings in pleading. That, plainly enough, purports on 
its face to be a conclusion based on evidence. 


Since, however, it did not follow a hearing, the conclusion 
cannot stand, see cases cited in Hoffa Brief 27-29; and of 
course recitals are not an adequate substitute for findings 
of fact. Bank of Madison v. Graber, 158 F. 2d 137, 141 
(C.A. 7); Carpenters’ District Council, etc. v. Cicci, 261 
F. 2d 5, 7-8 C.C.A. 6). The cited decisions, we deem it 
proper to point out, are pointedly ignored in the Monitors’ 
brief. 


The Monitors selected (Appellees’ Br. 45) a quotation 
from Hurwitz v. Hurwitz, 78 U.S. App. D.C. 66, 69, 136 
F. 2d 796 to show that where a record is so clear that the 
court does not need the aid of findings it may waive such 
a defect. But in that case the very next sentence, omitted 
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from the quotation by the Monitors discloses that there 
was a jury trial: 


‘“‘The trial court’s charge to the jury discloses 
adequately the issues of fact which were before the 
court and jury, and upon a review of the evidence we 
would reach the same result as that reached by the 
jury. Therefore, it is immaterial whether the cause 
below was in equity or at law. In either case a 
judgment following the verdict of the jury should be 
sustained.’’ 


The Monitors also omitted in citing Hurwitz, supra, the 
footnotes 11, 12 and 13. The cases cited in those footnotes 
clearly reveal the necessity of the trial judge in actions 
tried without a jury of finding the facts specially and 
stating separately its conclusions of law in an injunction 
hearing. 


In Mayo v. Lakeland Highlands Can. Co., 309 U.S. 310, 
316, cited in our main brief at page 29, the Supreme Court 
stated: 


“We think the court committed serious error in thus 
dealing with the case upon motion for temporary 
injunction. The question before it was not whether 
the act was constitutional or unconstitutional; was 
not whether the Commission had complied with the 
requirements of the act, if valid, but was whether the 
showing made raised serious questions, under the 
Federal Constitution and the state law, and disclosed 
that enforcement of the act, pending final hearing, 
would inflict irreparable damages upon the com- 
plainants. 


“<The observations made in the course of the opinion 
are not, in any proper sense, findings of fact upon these 
vital issues. Statements of fact are mingled with 
arguments and inferences for which we find no 
sufficient basis either in the affidavits or the oral 
testimony. 


““Tt is of the highest importance to a proper review of 
the action of a court in granting or refusing a pre- 
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liminary injunction that there should be fair compliance 
with Rule 52(a) of the Rules of Civil Procedure.’ 


The District Court erred in not permitting introduction 
of evidence of factual issues raised by the motion for 
injunction. The District Court further erred in not 
preparing the detailed findings of fact required by Rule 52 
of the Federal Rules. 


In sum, if this Court is unable to dispose of the cause 
in its entirety by dismissal without prejudice, the judgment 
below must be reversed, with instructions to grant 
appellant a hearing on the motion for preliminary 
injunction. 


CONCLUSION. 


For the foregoing additional reasons, the order below 
should be reversed. 


Respectfully submitted, 


James KE. Haccerty, 
903 Dime Building, 
Detroit 26, Michigan, 


Jacozn Kossman, 
1325 Spruce Street, 
Philadelphia 7, Pa., 


Attorneys for the Appellant 
James R. Hoffa. 
Of Counsel: 
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401 Third St., N. W., 
Washington 1, D. C. 
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APPENDIX A 
AFFIDAVIT OF DANIEL B. MAHER, FORMER MEMBER OF 
THE BOARD OF MONITORS (FILED MAY 24, 1960) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2361-57 
Joun CunnInGHAM, ET AL, Plaintiffs 


v. 


Joun F. Excuisx, er au., Defendants 


Affidavit of Daniel B. Maher, Former Member of the 
Board of Monitors 


District or CoLUMBIA, SS: 


Daniel B. Maher, being first duly sworn upon oath, 
according to law, deposes and says as follows: 


I. That he served as a Member of the Board of Monitors 
from to wit March 18, 1959, to April 4, 1960. 


Tue QUESTION oF FuLL Participation 


II. This affiant states that he attended every meeting of 
the Board of Monitors, of which he had notice. He refused 
to discuss important business of the Board at telephone 
meetings. The only telephone meetings in which he par- 
ticipated were meetings held in the month of December, 
1959, when he was bedridden in the hospital and at home. 
He denies that he was given ample notice of the agenda 
which was considered at the meetings. Notice of the 
agenda was given to this affiant on routine matters. No 
notice of important matters which were to be considered 
by the Board was given to this affiant as will hereafter 
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more fully appear in the discussion with respect to the 
Sun Valley Interim Report and the Local 245 Interim 
Report, the authorization to the Chairman to direct the 
law firm, and the Noto Interim Report. 


III. For further specification of this affiant’s allegation 
that as the union’s designee he was denied meaningful full 
participation in the conduct of the affairs of the Board, 
this affiant desires to call the Court’s attention to the 
deposition of John Patrick Kennedy, a member of the 
staff, dated April 22, 1960, and filed in this cause. This 
deposition, pages 39 and 40, reads in part as follows: 


**Q. Now, did you or Mr. Smith have an office in the 
Monitors’ headquarters? 

“A. No; we did not. 

“<Q. Why? 

‘*A. Because Mr. O’Donoghue told us that we could 
not have an office there and he didn’t want us around 
there. He said that if he let us hang around there 
and let us have an office there he would have to let 
Maher hang out there and he didn’t want Maher to 
know what was going on.’? (Emphasis supplied) 


IV. This is exactly what happened on all important 
matters before the Board. The Chairman ‘‘did not let 
Maher know what was going on.’’ 


V. As appears from the Minutes of the Board of 
Monitors Meeting of August 7, 1959, the majority of the 
Board conferred upon the Chairman the right to designate 
the work which the Monitors’ law firm would perform. 


VI. In this affiant’s dissent to this action depriving the 
union designee of any participation in determining what 
work would be referred to the law firm, he stated as 
follows: 


“The United States Court of Appeals, on page 24 
of its opinion of June 30, 1959, instructed the Board 
of Monitors as follows: 
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‘We point out also that the Monitors must use 
procedures which afford opportunity for all three 
Monitors to participate. Each has his responsibilities 
as an officer of the Court.’”’ 


“‘It should not have been necessary for the Court to 
instruct the Board. Their procedures are implicit in 
the consent decree. Unhappily, my predecessor, 
Monitor Wells, encountered the same problems which 
now confront us. Namely, usurpation of the functions 
of the Board by the Chairman, denial of my full par- 
ticipation by the majority, and failure of full discussion 
on matters to be discussed. 


“‘T am mindful of my responsibility as an officer of 
the Court. 


“It should not be necessary to repeat that we 
should function as a Board. The surrender by 
Monitor Smith to the Chairman of his obligation to 
pass upon the necessity of legal assistance, is for him 


to explain, if any explanation is necessary. However, 
I am unwilling to abdicate what I consider to be my 
duty in the premises. 


“‘To accede to this action, without protest, would 
be to concede that I do not have the right to fully 
participate in all matters concerning the Board’s 
functions. 


“T hereby give notice to the Board that I will refuse 
to approve for payment any legal fees incurred by the 
Chairman pursuant to this motion.” 


VII. On the same day the majority of the Board, without 
prior notice to this affiant, passed a motion to authorize 
the Chairman to direct the law firm to examine all the 
records of the Select Committee on Improper Activities in 
the Labor Management Field. 
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VIII. As appears from his dissent in the Board’s record, 
he stated as follows: 


‘*Without prior notice to me this motion has been 
presented to the Board. This is in spite of repeated 
requests by me over a period of four months, that I be 
given agendas in advance of meetings, so that I would 
have an opportunity to study and therefore intel- 
ligently discuss matters coming before the Board. 
I have requested that this matter be postponed so that 
I could give adequate study to it. My brother Monitors 
are of the opinion that immediate action is necessary. 


** Assuming, without conceding, that this Board has 
plenary investigatory powers, I consider it the function 
of the Board to determine whether there has been 
observance of the obligations and duties imposed on 
the officers of the Union, and that that may not be 
delegated by it. 


‘For the past year this Board, composed of three 


actively practicing lawyers, assisted by five staff 
attorneys, has been engaged in processing complaints 
that have come before the Board. 


““As of May 29, 1959, the Board listed 152 cases as 
pending. Of this number, 37 were not referred to the 
International for investigation, apparently because 
they lacked merit. Six were anonymous complaints. 
Sixteen were listed as pending but upon which the 
Board had acted or declined to act. This left a total 
of 93 cases. My estimate is that of this number, at 
least 40 involve matters of collective bargaining, 
contract grievances, employer-employee disputes, 
(none of which are within the Board’s jurisdiction), 
or requests for information. 


“*Since this Monitor’s appointment to the Board on 
March 18, 1959, there have been 17 complaints filed, 
one of which is anonymous, one has not been further 
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prosecuted, one requests information, and three 
involve employer-employee relationship or contract 
enforcement matters. 


“The daily mail coming to the Board of Monitors, 
of which I have received copies, does not average more 
than five letters a day. Most of these relate to matters 
that have long lain dormant before the Board. 


“‘Inquiries by me, seeking to determine why we need 
five lawyers and two secretaries for this small volume 
of business, have been met with the reply that analyses 
were being made of the transcript of the McClellan 
hearings, and the staff was engaged in litigation. 
Indeed, many analyses have been made and are in the 
files. These were done by staff lawyers. 


“‘It is now proposed that we direct our law firm to 
do exactly the same work which was done by the staff 
members over the past year, and for which they were 
paid salaries ranging from $6,000 to $12,000. We will 


now have this work redone by other lawyers com- 
pensated on an hourly basis at rates ranging from 
$15.00 per hour to $35.00 per hour. 


‘The McClellan Committee has been in existence 
for over two years. I am advised that the testimony 
alone consists of at least 62 printed volumes. 


“‘For this Board to authorize its law firm to 
examine these records, the testimony, and the evidence 
which the McClellan Committee may have before it, 
in my judgment will cost the members of the Inter- 
national Union $250,000. If this were absolutely 
necessary, and the Board could not function without 
this expenditure, I would have no hesitancy in 
approving it. If the staff of the Board has not been 
studying this testimony, I should like to ask why four 
or five lawyers were needed by the Board in the past 
year? 
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“I have been on this Board since March 18th. By 
diligent and extensive reading I have been able to 
read every document in the Board’s records filed in 
the 14 months prior to my appointment. I am reason- 
ably abreast of all matters now pending before the 
Board. I have been able to accomplish this with the 
aid of a secretary who receives a salary of $100.00 per 
week. On occasion, additional secretarial help has 
been required which has not involved expenditure of 
more than $100.00 per month. I have never felt the 
need for legal advice on the Board’s problems. I try 
to solve them myself. 


**T am deeply conscious of the fact that every dollar 
expended by the Board of Monitors comes out of the 
pay envelope of wage earners. For four months I 
have protested in vain against what I considered to be 
unnecessary expenditures by the Board. 


“I would suggest that my brother Monitors again 
read the opinion of Mr. Justice Frankfurter, in ruling 
upon the Application for a Stay of Judgment in the 
main case, page 5, wherein he stated: 


‘As to the fear of excessive drain on the Teamsters’ 
treasury, one may safely rely on the Court of 
Appeals in affording a shining example in the 
spending of other people’s money. A Court should 
be most sensitive of fiduciaries. In sanctioning fees 
and other expenditures it will be guided by frugality 
and not generosity.’ 


“I think that the opportunity is now before us to 
afford a ‘shining example in the spending of other 
people’s money.’ 


“Tf this Board does not choose to be that ‘shining 
example’, I am confident that the Court will make 
us one, 
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«‘ Among our tasks is to provide safeguards for the 
funds of the Union members. Whether the monies of 
these wage earners are dissipated by alleged unfaithful 
officials or by needless expenditures by Court officers, 
the result is the same—loss of some wage earner’s hard 
earned dollars.’’ 


IX. The majority of the Board on July 30, 1959 adopted 
rules which vested in the Chairman a discretion to keep 
matters coming to his attention confidential and to the 
exclusion of this Monitor. In his dissent to the particular 
rule known as Rule 3 of the Rules adopted by majority 
on July 30, 1959, this affiant stated as follows: 


6619, Rule 3 is a further implementation of an 
apparent design of the majority to exclude the union 
designated Monitor from full participation in the 
functions of the Board. 


‘691, This Monitor is of the belief that the appellate 
court clearly informed us that the Board must function 
as such in these words: 


‘We point out also that the Monitors must use pro- 
cedures which afford opportunity for all three 
Monitors to participate. Each has its responsibilities 
as an officer of the Court.’ 


It is as if the Court had never spoken. 


“92. The plan of exclusion is manifested by the first 
draft of the proposed new rules dated July 1, 1959. 


‘¢Rule 1—provided as follows: 


‘Upon receipt of a complaint, the Chairman will 
provide copies to the other Monitors. It is under- 
stood that no Monitor will provide the International 
Union with a copy of the complaint, a summary 
thereof or the name of the complainant.’ 
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‘*23. It should be pointed out that from the inception 
of the Board the plaintiffs have had their lawyer and 
later his associate sitting as a member of the Board. 
They did not need to be informed. The rule would 
have prevented this Monitor from discussing pending 
matters with union officials without violating the Board 
rules. This would have deprived the union members 
of any effective representation on the Board. 


‘24, This rule was discarded but it has evidentiary 
value in that it demonstrates the design to exclude 
this Monitor from full participation in the Board’s 
affairs. 


‘625. The present rules accomplish the design just 
as effectively. The majority vests a ‘discretion’ in 
the Chairman to handle complaints in a confidential 
manner in its preliminary investigatory state. The 
Chairman thus acts as a one-man Board in deter- 
mining whether the Board has jurisdiction of a com- 


plaint, and whether a prima facie complaint is made. 


‘696. There is nothing in the Consent Decree which 
authorizes a one-man Board for any purpose, and the 
Court of Appeals tells us in plain and simple terms 
that we should function as a Board and each Monitor 
has his obligations. 


**27. This Rule is important. It gives the Chairman 
authority to expend the services of the Board staff 
and to expend Board funds without consultation with 
other Board members, who are equally responsible to 
the Court for proper disbursement of Board funds. 


‘698. Equally important is the fact that a substantial 
number of complaints, perhaps half of all complaints 
now pending involve matter of collective bargaining 
contract grievances and employer-employee disputes 
over which this Board has no jurisdiction. 
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“29. Each Monitor should have the right to par- 
ticipate in a decision whether a complaint comes 
within the ambit of Board powers. So, also, he should 
participate in any decision involving use of Board 
personnel and expenditure of Board funds. 


“©30. Rule 4 purports to give the Board authority 
to recommend to the International Union that they 
direct subordinates to make available to the Board 
staff member all books and records which he may 
request; and to answer such questions as the staff 
member may propound. 


**31. In my judgment, any member of a union who 
received such a broad order from an International 
Office would ignore it and could do so with impunity. 
There is no constitutional authority in the Inter- 
national Officers to issue such a broad command; and 
there is no authority in the Constitution which would 
support any order to subordinate to submit to general 
inquisition of the member, and surrender of ‘all books 


and papers’ to a Board staff member, who has no 
association with the union. The power we seek to vest 
in a staff member by way of a direction to the Inter- 
national exceeds that of a duly impaneled grand jury 
and the Government itself, including Congressional 
Investigating Committees. 


“32. There is no basis in the Consent Decree upon 
which the majority may rest its investiture of plenary 
emergency powers in the Chairman. It violates the 
specific instructions of the Court of Appeals. 


‘*33. This Monitor believes that if this Board 
operates under these rules we are headed toward 
complete frustration of the Consent Decree. 


‘34. I entertain the gravest doubts that any court 
may conduct a general inquisition on the affairs of a 
private organization. If the court may not investigate 
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by itself it may not confer upon the Board powers in 
excess of its own. 

**35. Instead of a court-appointed body, interposed 
between two contending litigants with powers as 
specifically set forth by the Court of Appeals we have 
now become an investigatory and accusatory body 
carrying on the litigation of the plaintiffs.”’ 


X. Further progress toward the exclusion of the union 
designee was accomplished on August 21, 1959, when the 
majority of the Board amended the rules to read: ‘‘The 
presence of two Monitors will constitute a quorum for 
Board meetings’. The circumstances under which the 
amendment of the rules took place are now brought to the 
Court’s attention. In July of 1959 the Board agreed that 
we would not sit during the last two weeks in August, so 
that the members could have a vacation. The Chairman 
changed his mind and desired that we meet. On or about 
August 15 the Chairman again suggested that we should 


take the latter two weeks off in August. All parties agreed. 
The Chairman again changed his mind and decided that we 
should meet. 


XI. The Chairman again changed his mind and decided 
that we would have the two weeks off. The Chairman again 
changed his mind and wanted a meeting on August 20th. 
This affiant agreed. He interrupted a vacation to attend. 
On August 19th he communicated with the Board’s office 
and inquired whether the meeting was firmly fixed. He 
was advised that it was. This affiant drove 90 miles in an 
automobile to Roanoke, Va., to make a plane connection 
so that he could attend the meeting scheduled at 2:00 p.m. 
He appeared at the Board’s office. The Chairman was in 
New Jersey, and the executive assistant asked that a 
meeting be held at 6 o’clock that night. This affiant 
declined to attend stating that he was not going to discuss 
important Monitor’s business at the end of a tiring day. 
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XII. This affiant then proceeded to Beach Haven, New 
Jersey. At 7:00 p.m. on August 21st he received a tele- 
phone call from the Chairman stating that there was an 
emergency matter to be taken care of. The ‘‘emergency 
matter’? was an amendment to the Board’s rules of pro- 
cedure so as to read the “‘presence of two monitors will 
constitute a quorum for Board meetings.’’ This affiant 
declined to further participate in the meeting and hung 
up the telephone. The records of the Board show that in 
a period of one-half hour the Chairman and Mr. Smith, 
invoking the new quorum rule, considered, discussed, and 
voted upon a recommendation with reference to Joseph T. 
Glimeo, Local 777; conferred with the Board attorney as 
to whether or not they were legally constituted: considered, 
discussed and disposed of a recommendation with reference 
to Harold Gross, Local 320: considered, discussed and de- 
cided a recommendation with respect to Anthony Proven- 
zano, Local 560; considered and discussed the trusteeship 
of Local 431; considered and discussed a letter to the 
General President with reference to Sun Valley transaction, 
all in the absence of this affiant. 


XIII. As appears from the Board Minutes of Sep- 
tember 2, 1959, the Board in my presence formalized their 
earlier determination of August 21 with respect to the 
above matters which were decided between them in my 
absence on August 21st. This is the Chairman’s concept 
of full participation. 


XIV. In a formal dissent filed with the Board in 
September of 1959 with respect to Provenzano, Gross, and 
Glimco, this affiant stated: 


“I vigorously disagree with the majority in its 
recommendations. 
“This Board of duly appointed judicial officers is 


now making recommendations on ex parte examination 
of the transcript of a Senate investigating committee. 
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“‘Congressional Investigating Committees have not 
been noted for the quality of the evidence presented 
before them. Time after time, in the experience of 
this Monitor, what has been described loosely as 
‘evidence’ before such committees has failed to pass 
the tests of judicial proof. 


‘*Those who would defend what have been called 
abuses in the investigatory process contend that such 
committees are merely inquiring for purposes of 
legislating, and that they do not adjudicate. 


“Yet, an arm of the District Court, charged with 
the duty of acting with deliberation now adopts these 
recommendations on the sole basis of untested testi- 
mony. 


‘*My view is that it is both the part of wisdom and 
of simple justice to hear both sides before acting. I 
believe it is our duty to do so. 


“It is ironic that this Board, charged with the duty 
of insuring the enforcement of rights and obligations 
and democratic practices under the union constitution, 
should undertake, without hearing, to deprive the 
members of these locals the services of their duly 
elected officers; and to cause such locals, without 
hearing, to expend thousands of dollars for audits. 


‘Immediate action by the International on these 
matters would deprive these persons of their livelihood, 
without an opportunity to be heard. 


“*T think the majority of the Board should consider 
the provisions of S. 1555; and H.R. 8400, both passed 
by the respective houses. 


“*Section 101—subparagraph 5, of each bill contains 
identical provisions prohibiting the very acts which 
the majority now recommends be taken. 
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““Section 102 of each bill gives a statutory right and 
confers jurisdiction upon U. S. District Courts to 
safeguard union members from the very acts which the 
majority recommends be done. 


“Sections 401G of each bill vests jurisdiction in 
U. S. District Courts, after notice and hearing, to 
remove officers of unions, in certain instances. 


‘‘These provisions I believe ought to be considered 
by the majority as at least declaratory of the public 
policy of the Government, enunciated after two years 
of intensive study of the problems involved. 


“Tf the Act of Congress is signed by the President, 
this Board will be in the absurd position of recom- 
mending that the International officers violate the law. 


“JT do not mean to imply that the transcripts of 
the hearings do not suggest, if proved, serious viola- 
tions of law; therefore my recommendation is—that 
proceedings be instituted forthwith by the Inter- 
national officers, in accordance with the union 
constitution, for investigation of the allegations made; 
and that after consultation with this Board, such 
charges as may be warranted by the evidence be 
lodged against them; and, if instituted, they be 
speedily concluded with strict observance of all rules 
of due process.”’ 


XV. Meetings were heid by the Board of which this 
affiant had no prior notice. As appears in an affidavit 
signed by certain of the plaintiffs and filed in the Court 
of Appeals such a meeting was held on January 16, 1960. 


The affidavit states in part as follows: 


“9 At a meeting of all of the Plaintiffs (except 
Cunningham) held on January 16, 1960 at a Railroad 
YMCA, 47th Street between Second and Third 
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Avenues, New York City, the following in addition 
to the plaintiffs were present: 


‘Martin F. O’Donocuur, Chairman, Board of 
Monitors, IBT, 


‘Joun Cassy, Executive Seeretary to the Chair- 
man, 


“Goprrey P. Scumiwt, then Counsel for all Plaintiffs, 
‘Lawrence T. Samira, Member, Board of Monitors, 


‘Jonny P. Kennepy, Staff Assistant to Monitor 
Smith.’ ’”’ 


XVI. This affiant had no notice of this meeting. He 
learned of it a few days later. He brought it to the 
attention of this Court. The Chairman advised this Court 
he had gone to New York at the invitation of the plaintiffs. 
This affiant was later advised by Monitor Smith that the 


meeting was requested by the Chairman. No record of 
this meeting was placed in the Board’s Minutes. 


XVII. Again in early January, 1960, this affiant is 
advised similar meetings were held by the Chairman, 
Monitor Smith and the staff members with a committee of 
the plaintiffs. This affiant had no notice of such meetings. 
Whatever occurred does not appear in the Board’s 
Minutes. 


XVIII. On pages 5, 6, 7, and 8 of the Chairman’s 
affidavit he recites the chain of correspondence between 
the Board and the General President with reference to the 
Sun Valley transaction and the bank deposits in 
Indianapolis. All these allegations are essentially true. 
In all the correspondence there is not the slightest 
suggestion that the Board contemplated filing an Interim 
Report asking removal of the General President from 
office and membership. 
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XIX. The fact is that this affiant was never advised of 
the imminence of such report; he did not participate in 
drafting it; and it was drafted by the law firm and not by 
the Board. 


Since October 9, 1959, there has been on file in this 
Court this affiant’s Separate Report in the Sun Valley 
matter. The ultimate facts set forth therein have never 
been denied in this record. The Chairman does not deny 
them in his present affidavits. Instead, the Chairman 
recites peripheral facts, about which there is no dispute 
in an attempt to refute ultimate facts set forth by this 
affiant which show not only lack of notice and full par- 
ticipation but demonstrate a calculated plan by the Chair- 
man to prevent this affiant from knowing of the proposed 
report. 


XX. The following is an excerpt from this affiant’s 
separate report on the Sun Valley transaction, with 
emphasis supplied: 


‘*28. This Monitor has repeatedly asked the majority 
of the Board to give him reasonable notice of the 
subject matters to be considered at Board meetings. 
On September 9, 1959, this Monitor again requested 
at least 48 hours’ notice of the Agenda of any given 
Board Meeting. He was told by the majority that 
that was a reasonable request and it would be observed. 


“©29. He was told orally on that day what the Agenda 
was for the Board of Monitors’ Meeting on Friday, 
September 11th. This was confirmed by letter dated 
September 10, 1959 and received by this Monitor on 
September 11, 1959, which letter is attached hereto and 
marked Exhibit 1. It will be seen from this Exhibit 
that no mention was made of the proposed discussion 
of any report asking for the removal of the General 
President. 
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“*30. At approximately 1 P.M. on September 11, 
1959, General Counsel Miller inquired of Monitor 
Smith: ‘Is that report ready?’ 


‘‘This Monitor inquired: ‘What report?’ 
“‘Mr. Miller replied: ‘A report I am preparing.’ 
“‘This Monitor asked: ‘What report?’ 


‘Mr. Miller turned to Monitor Smith and asked: 
‘Is it all right to let him know?’ 


‘“‘This Monitor inquired: ‘Why shouldn’t it be all 
right?’ 
‘“‘Monitor Smith said: ‘It’s O.K. He can see it.’ 


‘This Monitor inquired of Monitor Smith: ‘When 
did you first learn of it?’ 


‘‘He replied: ‘Just this morning.’ ”’ 


‘¢31. Five typewritten pages of the report were 
handed to this Monitor. This was about 1:15 P.M. 
The Chairman moved that the report be filed with the 
Court. Monitor Smith seconded the motion. This 
Monitor read through the report until about 1:25 P.M. 
He protested the lack of notice, and demanded at least 
48 hours to study the basis of the report. The Chair- 
man stated this Monitor could have until 3:30 that 
afternoon to read the report. This Monitor refused 
to consider such a proposal, and insisted upon 48 
hours’ notice. 


‘639. Monitor Smith said: ‘If he won’t take till 
3:30 this afternoon let’s go ahead and vote on it now.’ 


‘¢33. This Monitor asked the basis for the report. 
The Chairman stated that it was the transcript of the 
McClellan Hearing. This Monitor stated he hadn’t 
read the McClellan Hearings, therefore he couldn’t 
evaluate the report. The Chairman also said that he 
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had gone to Orlando, Florida, with Mr. Miller and 
they had talked with lawyers for the Bank and the 
President of the Bank, and he was using information 
received from them as the basis for his determination. 


‘¢34. The Chairman also said that he and Mr. Miller 
had gone to New York last month and investigated the 
Commercial State Bank and Trust Company matter. 
Upon inquiry the Chairman stated that he has no 
statements or evidence to present to the Board with 
respect to this transaction. 


‘¢35. The Chairman stated he had had this report 
for some time. This Monitor asked why he hadn’t 
seen the report prior to that day. The Chairman said 
it would have taken him only ten minutes to dictate it. 
This Monitor said that if that was all the time required 
to dictate the report, this Monitor at least should have 
gotten a copy before. The Chairman stated that the 
Monitor had been out of town. 


“36. This Monitor inquired whether any of the 
Board’s action was predicated on a report of former 
Monitor Schmidt of his investigation in Orlando. The 
Chairman said it was. 


“‘This Monitor said: ‘I would like to see the report’. 
The Chairman said: ‘Remember, Judge Letts told me 
I could hold some things confidential.’ 


“37. The Board adjourned at 1:35 until 3:30 P.M. 


“<38. The Board reconvened at 3:30 P.M. The 
majority then gave this Monitor until September 14, 
1959 to study and evaluate the report. 


“39. The Board convened at 9:50 A.M. This 
Monitor then began his discussion of the report. At 
10:10 A.M. the Board adjourned because of a commit- 
ment of the Chairman. At 11:50 A.M., while the other 
Monitors were awaiting the return of the Chairman, 
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this Monitor saw the interim report on the Board 
table. It had been signed by the Chairman and 
Monitor Smith. 


‘40. The Board reconvened at 1:15 P.M. This 
Monitor then gave his views of the report. The dis- 
cussion continued to 1:45 P.M. The vote was taken 
at 1:45 P.M. This Monitor asked to see the original 
of the report. It had already been signed by Monitor 
Smith and the Chairman. 


‘41. This Monitor pointed out that it had already 
been signed, and inquired when it had been signed. 
This Monitor was told that it was signed when he 
started to discuss it at the morning session. 


‘49. The Chairman again stated that he had had the 
report ready for a long time. This Monitor inquired 
why he had not seen the copy if it had been ready for 
a long time. 


‘**The Chairman answered: ‘Because of the situa- 
tion.’ 


‘‘This Monitor inquired: ‘What situation?’ 


‘“‘The Chairman stated: ‘You know what I am 
talking about.’ 


*¢43. The only situation that this Monitor is aware 
of that would prompt any secrecy on the part of the 
Chairman is that this Monitor has refused to act as 
part of a secret body. He has at all times insisted that 
he is free to discuss the business of the Board of 
Monitors with both the plaintiffs and defendants, and 
any other interested party. 


‘44. On September 14, 1959, The Evening Star in 
its earliest edition carried a bulletin stating that the 
Board had asked this Court to suspend James R. 
Hoffa as President of the Union. 
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“45. This Monitor is advised and informed that in 
order for this article to appear in the edition of the 
Star in which it did appear, it would have been neces- 
sary for the original copy to clear the City Desk at 
10:15 A.M. on September 14th. The Board was in 
session from 9:50 to 10:10 A.M. on that morning. 
(The vote was taken at 1:45 P.M. that day.) This 
article had cleared the City Desk of the Evening Star 
three hours and 35 minutes prior to the time when the 
Board formally voted on the report. 


‘¢46. This Monitor is of the opinion that the factual 
matters set forth above evidence a predetermination 
of this important matter by the majority of the 
Board. 


“47, This Monitor also reports to this Court that 
the manner in which this report was considered and 
adopted by the majority is in violation of the Consent 
Decree and the obligations of the Board to afford full 
participation to each of the Monitors as required by 
the Court of Appeals.”’ 


Virtually the same technique was used by the Chairman 
in excluding this affiant from participation in the drafting, 
and discussion of the Local 245, Interim Report. As the 
Chairman sets forth on pages 12 and 13 of his affidavit 
there was correspondence and discussions with respect 
to this matter. There was no suggestion or notice that an 
Interim report was to be prepared and filed. 


XXI. The Board did not draft this report. It was 
drafted by the law firm, which likewise seems to have found 
the facts in the matter, and was presented to this affiant. 


XXII. The minutes of the Board meeting show a 
protest by this affiant of lack of notice; and fails to show 
any claim by the Chairman that notice was given. The 
Chairman, in his affidavit, refrains from stating that any 
notice was given to this affiant. 
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THe QUESTIONS OF CONFIDENTIALITY AND REPRISALS 


XXIII. From the beginning of this affiant’s tenure on 
the Board, the Chairman sought to impose confidentiality 
upon him. This affiant declined to be a part of a secret 
board. The Chairman on his own motion, and without the 
authorization of the other Board members, filed a report 
with this Court alleging a reprisal against one Noto of 
Local 667. 


XXIV. This affiant’s separate report reads in part as 
follows: 


I. 


“The Report filed was not approved by the Board 
of Monitors and is the individual action of the Chair- 
man, 


“*1. At the conclusion of the meeting of the Board 
and counsel for the defendants with this Court on 
October 8, 1959, the Chairman stated to the other 
members of the Board that he desired to have a meet- 
ing. The Board convened in one of the offices 
adjoining the chambers of this Court. The Chairman 
submitted the Interim Report. This Monitor pro- 
tested that he would not consider it in view of the fact 
that he had heretofore insisted on forty-eight hours 
notice of any proposed action; and that he had no 
knowledge of the facts upon which a substantial part 
of the report to this Court is based. 


“2. Monitor Smith stated that he agreed with this 
Monitor’s position and that he would not vote to file 
the Report. Monitor Smith said further that if the 
Chairman desired to file the Report as an individual 
and not as the action of the Board of Monitors, that 
the Chairman could do so. No vote was taken by the 
Board.”’ 
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‘<3. There were no facts presented to the Board to 
support the allegations of Paragraphs 1, 5, 6, 7, and 8. 
This Monitor is unwilling to report matters as facts 
to this Court unless the evidence is before him. What- 
ever information the Chairman had upon which he 
based his report has not yet been disclosed by him to 
the Board. 


Il. 


“The Chairman was fully aware that this Monitor 
made full and complete disclosure to the defendants 
of all matters pending before the Board. 


**1, Since this Monitor was inducted as a member 
of the Board on March 18, 1959, he has consistently 
taken the position that this Board is not an in- 
vestigatory and accusatory body; but has only such 
powers as are given by the Consent Decree as inter- 
preted by this Court and the Court of Appeals. He 
finds nothing in the Decree that gives us the authority 
to function in secret. 


‘62. The Chairman is, and has been, fully aware that 
this Monitor insists on his right to discuss fully and 
completely all of the business of the Board of Monitors 
with the defendants, the plaintiffs, and any other 
person in interest. 


“‘On June 25, 1959, this Monitor wrote to the Chair- 
man as follows: 


‘I think I made it quite clear to you from the first 
that it was my intention to make a complete disclosure 
to the International of all matters pending before the 
Board, so that I could be informed as to their view- 
points; and to forward all complaints and corre- 
spondence to them. I have done that. I intend to 
continue to do so until I am instructed to the contrary 
by the Court.’ 
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“‘On July 13, 1959, this Monitor wrote to the Chair- 
man as follows: 


‘So that there will be no doubt in your mind as to 
my position, I now tell you again that I feel that I am 
free to discuss Monitor problems with Union officials 
and their counsel. I intend to discuss with them, 
without any restriction to be imposed by you, any 
matter pending before the Board of Monitors; and 
furthermore I intend to advise them of all business 
before tt. 


‘You seem to lose sight of the fact that the plaintiffs 
in this case have at all times had access to the most 
intimate details of the operation of the Board. They 
had their own attorney sitting on the Board. They did 
not need to be informed. 


‘Furthermore, I am not a trade unionist. J know 
nothing about the operation of a union. I do not know 
its many complex problems. Neither do you. I intend 
to consult with them anytime I desire. This procedure 
was used by the Cayton Board which functioned so 


effectively. Until I am directed by the Court to the 
contrary I intend to function in the same manner.’ 


‘<3. Simple fairness should have impelled the Chair- 
man to disclose the foregoing facts in making a Report 
to this Court which implies that there was a breach of 
confidentiality by this Monitor. 


Il. 


“‘This Monitor believes that there is nothing in the 
Consent Decree which authorizes this Board to protect 
any person from punishment for stealing records. 


“1, In Paragraph 2 of the Interim Report the letter 
of Mr. Dimon is set out verbatim. The letter plainly 
advises this Board that a Mr. Noto is going to extract 
some records of Local 667 from the office and to make 
them available to this Board. This Monitor does not 
believe that it is appropriate for judicial officers to 


me. 


= 


ee nt oe 
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have information stolen for them. There is ample 
authority under the Consent Decree to require the 
production of any relevant documents on matters that 
are within the purview of the Board. The Board 
should not acquiesce in thieving or keep confidential 
the fact that someone else is going to steal documents 
for it. 


‘**2. There is now pending before this Court an 
Interim Report of the Board of Monitors with respect 
to Local 245 in which the Board seeks drastic sanctions 
against the persons responsible for records of Local 
245 that are alleged to be missing. Any attempt by 
anyone to destroy evidence relevant to the Board’s 
functions should be promptly and vigorously in- 
vestigated and prosecuted. This Monitor is whole- 
heartedly in favor of such action. 


“*3. The two cases, however, present a strange 
paradox. In the matter of Local 245 the Board of 
Monitors desires sanctions imposed, after investiga- 
tion, against persons responsible for the loss of 
Local 245’s records. In the instant case the Board 
construes as reprisal the apparent attempt of Local 667 
to preserve its records by preventing their theft for the 
use of this Board. 


“‘This Monitor refuses to entertain the concept that 
a wrong may be committed in order to accomplish a 
fancied good.’’ 


XXV. In the past 13 months, the Chairman has filed 
three papers in this Court alleging reprisals. They were 
Noto 667; the Local 770 ‘‘raiding’’ report; and Gerak 
report Local No. 6. Every one of these reports were 
rejected by this Court and remanded to the Board. Not 
a single case of reprisal has been proven. The discretion 
which the Chairman claims to have to handle complaints 
confidentially does not stem from the Decree. He con- 
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ferred it on himself with the vote of Monitor Smith. The 
Chairman’s assertion that it ‘‘is the experience of the 
Board that without such a rule, reprisals would be taken 
against complaining members’’ is wholly baseless in fact. 
Not a single reprisal has been proven. This affiant asserts 
that this rule of confidentiality in the Chairman is another 
device to accomplish his stated purpose of keeping the 
union designee ‘‘in the dark.’’ 


Dvr Process 


XXVI. The Chairman asserts on Page 4 of his affidavit 
that ‘‘the Chairman has, in every case, required the most 
scrupulous observance of due process in the processing 
of charges against local union officials.”? This scrupulosity 
may be illustrated by the following instances: 


(a) In the Gerak case the Chairman asked the Court 
for an order directing the defendants to investigate and 
to file charges immediately against the officers of the local. 


Due process would seem to dictate that charges be filed 
after an investigation, not before it. 


(b) In the Glimco, Provenzano and Gross cases the 
Chairman’s original recommendation, made upon the basis 
of McClellan transcript, called for the immediate suspension 
from office and membership, without hearing of the persons 
named above. Only after this affiant’s dissent was filed 
was the recommendation modified. 


(ec) The Board’s Rules, adopted by the majority, purport 
to give the Board authority to recommend to the Inter- 
national to direct subordinates to make available to Board 
staff members all books and records which he may 
request; and to answer such questions as the staff member 
may propound. 


The Chairman’s concept of due process is somewhat 
medieval. 
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THE QUESTION oF PRrEsSUDGMENT 


XXVII. The Chairman now states on Page 4 of his 
affidavits that he had expressed opinions ‘“‘that charges 
should be brought against various officials of the Inter- 
national Union and its affiliated locals.’? The assertions 
made by the Chairman to this affiant were not so watered 
down. He stated in plain and unequivocal terms that he 
was going to ‘‘get rid of’? Hoffa, Gibbons, O’Rourke, ete. 


THe QuesTION oF Lack or CooPERATION 


XXVIII. If there has been any foot-dragging or lack 
of cooperation in this case it may be laid largely at the 
door of the Board of Monitors. Under the Board’s Rules 
meetings were to be held Tuesday, Wednesday and 
Thursday of each week at 2 P.M. This rule was never 
observed. The Chairman called meetings at his whim. 
The Board was to meet with the General President each 
Thursday at 10 A.M. or such time as mutually agreeable. 
There have been not more than eight meetings of the 
Board with the General President in thirteen months. The 
Board’s own sessions have averaged less than three hours 
per week over a period of thirteen months. The Board 
met with the General Executive Board of the International 
on one oceasion in thirteen months. This meeting occurred 
over the objection of the chairman and only after this 
affiant had interceded with the Court. There are at least 
30 requests from the General President requesting meet- 
ings with the Board. His efforts have been unavailing. 
In January, 1960, at the only meeting of the Board with 
the General Executive Board, the Chairman promised 
specific action with respect to thirteen major points pending 
in this cause. Nothing had been done by the Board on a 
single one of these points as of April 4, 1960. Not a single 
one of the thirteen points are any closer to resolution than 
they were last January. 
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XXIX. Lack of cooperation in the Chairman’s lexicon 
means an unwillingness to bow before his will. Obstruc- 
tion means to him an unwillingness to abdicate an honest 
judgment. Conscientious disagreement with the Chair- 
man’s viewpoint is equated by him with some sinister pur- 
pose. 


XXX. The allegations of the foregoing paragraph are 
illustrated in part as follows. Monitor Smith did not vote 
with the Chairman to hold Mr. Hoffa ineligible to hold office 
in Local 299. Andrew Boggia, one of the plaintiffs’ filed an 
affidavit in the Court of Appeals which quotes the Chair- 
man as follows: 

‘At the beginning Larry was doing a good job and 
voting on the proper things but all of a sudden we 
found he was making deals with Maher.’’ 


XXXI. This affiant became aware of this affidavit on 
January 7, 1960. On January 8, 1960, in the presence of Mr. 
Smith he denied that he ever made such a statement. It 


does not appear to have been denied in the court records so 
far as this affiant believes. This affiant drew the fact of the 
existence of this affidavit to the Court on January 11, 1960. 


XXXII. On April 12, 1960, I was advised by a trust- 
worthy source, that two agents of the Federal Bureau of 
Investigation had come to this informant’s office to ask for 
information regarding this affiant, Mr. Smith, and Mr. 
Kennedy, a staff member. Upon inquiry the agents stated 
that the Chairman of the Board had requested the Assistant 
Attorney General to investigate possible obstruction of 
justice by this affiant, Mr. Smith and Mr. Kennedy. The 
agents further advised this affiant’s informant that the 
statement had been made that Mr. Kennedy was a double 
agent and was being paid off by the Teamsters; and that 
this affiant had knowledge of personal indiscretions by 
Monitor Smith which was being used by the Teamsters to 
blackmail him. This affiant has no knowledge of any such 
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indiscretions. He further advised his informant to give the 
agents all information, if any, that he might have. 


XXXIII. It would appear that if the Chairman has any 
factual information to support such allegations he should 
report them to this Court because they involve serious 
matters involving the administration of justice. So far as 
this affiant is concerned no such facts exist. This affiant 
states that it is of a part with the Chairman’s administra- 
tion of the Board—awfully long on accusations; but dread- 
fully short on facts. 


CONCLUSION 


XXXIV. This affiant, upon the basis of more than one 
year’s tenure on the Board, reluctantly, but impelled by 
candor states that this Monitorship will never function ef- 
fectively, unless and until there is a chairman who is impar- 
tial in fact as well as in title; who is willing to work con- 
sistently and continually to effectuate the basic purposes of 
the Decree, without crusading deviations; who is willing to 
consult with the defendants; who believes that honest dis- 
agreement with his viewpoint need not be because of sinister 
motivation; who is willing to act as a member of a three- 
man board, and who will not usurp the functions of the en- 
tire Board; who believes that assertion of a legal right can 
be made in good faith and such action does not, per se, con- 
stitute willful obstruction; who will accept the clear man- 
dates of the Court of Appeals and not consider them as 
idle words to be evaded or avoided when in conflict with his 
viewpoint; who will assist in perfecting general policies 
which are not subject to daily vacillations; and who does 
not act as if he conceived and perfected the virtue of per- 
sonal integrity. 


Unless and until this is done this Monitorship will con- 
tinue on for years; the Courts will never be able to con- 
clude the case; and the administration of the Board itself 
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will continue as it has for the past two years,—in a state 
of absolute chaos. 


Danrex B. Maner 
Daniel B. Maher 


Subscribed and sworn to before me this 17th day of May, 
1960. 
Ann L. Spracoe 
Notary Public 


Ann L. Sprague, Notary Public 
District of Columbia 

Residing at 

25 Louisiana Ave., N. W. 
Washington 1, D. C. 

My Commission Expires June 30, 
1960 
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(i) 


QUESTIONS PRESENTED 


The Board of Monitors believes that the questions presented 


1. Whether the preliminary ruling of the District 
Court denying defendant Hoffa's motion to dismiss the 
Interim Report of the Board of Monitors prior to a full 
judicial hearing on the issues raised by that Report is 


an appealable interlocutory order. 


2. Whether the District Court with retained juris- 
diction over this proceeding has the authority to deter- 
mine whether defendant Hoffa has failed to comply with 
his judicially enforceable obligations under the consent 
decree of January 31, 1958, as reported to the Court by 
the Board of Monitors in full compliance with the pro- 


cedures prescribed by the prior opinion of this Court. 


3. Whether the District Court abused its discretion 
in declining to adjudicate summarily the grave legal and 
factual issues raised by the Interim Report prior toa 
full judicial hearing where for the first time the Court 
would have before it all the relevant facts and defendant 
Hoffa would have the opportunity to present his substan- 
tive contentions relevant to the Interim Report. 


4. Whether a defendant in an equitable proceeding 
by attaching a prayer for an injunction to his respon- 
sive pleading can require the Court to conduct a prelim- 
inary hearing on his unsubstantiated allegations that the 
proceeding against him should be enjoined prior to a full 
judicial hearing. 


QUESTIONS PRESENTED 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Order of the District Court Refusing to 
Dismiss the Proceedings Arising From the 
Interim Report of the Board of Monitors Prior 
To a Full Judicial Hearing Is an eer 
Interlocutory Order 


A. The motion denied by the District Court 
was in effect a motion to dismiss the 
Interim Report or to grant summary 
judgment for defendant Hoffa 


The order of the District Court is not 
appealable as the denial of an injunction 
within Section 1292 “ee of the Judicial 
Code 


The District Court Has Jurisdiction to Conduct 
A Hearing on the Issues Raised by the Interim 
Report Filed by the Board of Monitors 


A. The Interim Report filed by the Board of 
Monitors pursuant to the Board's obliga- 
tions under the consent decree was prop- 
erly before the District Court 


No hypothetical issue as to the appropriate 
relief may oust the District Court of juris- 
diction over the proceedings arising from 
the Interim Report : : 


Only By A Full Judicial Hearing Can the District 
Court Subject to Review By this Court Adjudicate 
The Legal and Factual Issues Raised by the 
Interim Report 


A. The District Court did not abuse its discre- 
tion in refusing to dismiss the Interim 
Report prior to a full judicial hearing 


No extraordinary circumstances justify the 
intervention of this Court of Appeals prior 
to the hearing below on the Interim Report 


Neither the present status of the Monitorship 
nor the Labor-Management Reporting and 
Disclosure Act provides basis or justification 
for reversal of the District Court order or the 
dismissal of this proceeding 


(iv) 


(ont'.) 


The District Court Did Not Abuse Its Discretion 
In Denying Defendant Hoffa's Petition For A 
Preliminary Injunction Enjoining the Equitable 
Proceedings Before the Court Arising From 
The Interim Report ‘ F 


A. Defendant Hoffa's motion to enjoin the 
proceedings arising from the Interim 

Report did not state a cause of action for 

equitable relief . 

1) A defendant in a court of equity cannot 
enjoin the proceedings against him by 
attaching a prayer for injunctive relief 
to his responsive pleading 
The motion for injunction is defective 
because it does not demonstrate that 
defendant Hoffa would suffer irreparable 
injury unless the hearing on the Interim 
Report is enjoined r ‘ ° s F 


The order of the District Court was in full 
compliance with the Federal Rules of Civil 
Procedure. ‘ ‘ 7 . é 


The District Court did not abuse its discre- 
tion in denying a preliminary injunction in 
the context of this proceeding F 


CONCLUSION 
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APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR BOARD OF MONITORS 


Unsuccessful in several previous efforts to obtain a premature 
determination of the factual and legal issues raised by the Interim 
Report, defendant Hoffa has filed a pleading designated as a motion 
for a temporary and permanent injunction in one final effort) to avoid 
a comprehensive judicial hearing before a court of equity on his failure 
to comply with his substantive obligations under the consent decree of 
January 31, 1958, as interpreted by this Court in English v.| Cunningham, 
106 U.S. App. D.C. 70, 269 F.2d 517 (1959). 


STATEMENT OF THE CASE 


The instant! appeal brings again to this Court defendant Hoffa's 
substantive contentions regarding the Interim Report filed by the Board 
of Monitors on September 14, 1959, and scheduled for hearing in the 
District Court until stayed by this Court on May 2, 1960. 


The Interim Report 

On August 6, 1959, the Chairman of the Board of Monitors 
addressed a letter to defendant James R. Hoffa requesting a meeting 
on August 11, 1959,to discuss, inter alia: 

(2) Order Local 299 in Detroit, Michigan, your home 

Local, to withdraw the $400,000 on deposit at the Cocoa 

National Bank, Florida, and to place it in the General 

Funds of that Union in Detroit, Michigan, and to put it 

to income-producing use. Evidence demonstrates that 

this money has been improperly deposited and continues 

to be improperly used as Local Union funds in violation 

of Section 5 of the Decree. Also, to discuss the prob- 

able liability of Local Union officers for the improper 

use of this fund. (Deposition of Martin F. O'Donoghue, 

pp. 144-45) 
At the meeting of August 11, 1959, the matter of Local No. 299 deposits 
in the Florida bank was discussed and Hoffa stated that he had ordered 
the Executive Board of Local No. 299 to withdraw the funds from the 


bank. (O'Donoghue Deposition, pp. 148, 151) 


Upon ascertaining that the Florida National Bank had refused to 
release the $400,000.00 of union funds, the Board on September 2, 1959, 


unanimously authorized the Chairman and counsel to go to Florida and 


investigate the situation. Such an investigation was conducted in Florida 
on September 5, 1959. 


At a meeting on September 11, 1959, the proposed "Sun Valley” 
Interim Report was presented to the Board of Monitors. In response 
to Monitor Maher's request for forty-eight hours during which to review 
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the matter, further consideration of the Interim Report was postponed 
until September 14, 1959. During the course of the September 14 meet- 
ing Monitor Maher informed the Board that Mr. Hoffa had arranged to 
reimburse Local No. 299 for any interest lost by reason of the funds being 
on deposit in the Florida bank.” The Report was approved on September 
14, 1959, by a majority of two with Monitor Maher in dissent, and sub- 
mitted on that date to the District Court with continuing jurisdiction over 
the consent decree of January 31, 1958. 


The Interim Report set forth for the Court's preliminary considera- 
tion the known facts pertaining to three financial transactions in which 
Provisional General President Hoffa may have managed the funds of 
Detroit Local No. 299 contrary to his fiduciary obligations under the 
consent decree (J.A. 1 - 6). Based in large part on defendant Hoffa's 
sworn testimony before the Senate Select Committee and the information 
obtained by the Chairman of the Board in the course of his investigation 
in Florida, the foremost instance detailed concerned the deposit of 
$500,000.00 of union funds by James R. Hoffa in the Florida National 
Bank at Orlando simultaneous with the loan by that Bank of |the identical 
sum to Sun Valley, Inc., a private corporation in which James R. Hoffa 
possessed an option to purchase 45% of its stock. Reporting that the 
facts available to the Board suggested a violation by Provisional General 
President Hoffa of the fiduciary standards prescribed by paragraph 5 of 
the consent decree and the prohibition of conflicts of interest embodied 
in paragraph 6, the Board of Monitors petitioned the Court |to require 
that defendant Hoffa answer the Interim Report and to utilize appropriate 
discovery procedures in order to ascertain more completely the facts 
relevant to the specified transactions. (J.A. 5 - 6). Finally; the Report 


This was confirmed by subsequent testimony. By a letter amie dated 


September 10, 1959, Union Land & Home Company sent Mr. Hoffa a check for 
approximately $38,000.00 representing interest Local No. 299 had/lost on the 
deposit. Benjamin Dranow, a long-time Hoffa associate, was a principal in Union 
Land & Home which had purchased all the stock of Sun Valley, Inc; after the latter 
had gone into bankruptcy. 
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requested that the Interim Report be set down for hearing and that "in 
the event the court finds that the decree has been violated" the court 
"take such action'as may be warranted" including the "removal of 
defendant Hoffa from office as Provisional General President" or "such 
further action asimay be just and equitable in the premises!’ (J.A. 6). 


Separate Report of Monitor Maher 


The Separate Report of Monitor Maher filed October 9, 1959, 
challenged the Interim Report approved by the majority in three principal 
respects.” (J.A. 7-18) First, Monitor Maher contended that the evidence 
relied on by the majority was not sufficiently comprehensive or reliable 
to justify a report to the Court. (Pars. 3, 5, 9-12, 17-18, 49) He also 
contested the legal sufficiency of the facts set forth in the Interim Report 
to constitute violations of paragraph 5 and paragraph 6 of the consent 
decree. (Pars. 6-8, 15, 19-25, 26, 51) Finally, Monitor Maher detailed 
certain facts which he alleged demonstrated the denial to him of the oppor- 
tunity to participate fully in the deliberations of the Board of Monitors 
leading to the adoption of the Interim Report. (Pars. 27-48) 


Apart from the above, Monitor Maher did not challenge the 
procedures followed by the majority in submitting the Interim Report 
to the Court as contrary in any way to the opinion of this Court in English 
v. Cunningham, 106 U.S. App. D.C. 70, 269 F.2d 517 (1959). In fact, 
he confirmed the! propriety of the reporting procedures followed by 
indicating that after defendant Hoffa was afforded an opportunity to 
explain the transactions related in the Interim Report the Board "should 


determine whether there appears to be a violation of the Consent Decree 


7 The day after the Report was filed, applicant for intervention Westenberg 
filed an opposition” to the Report and on September 16, 1959 plaintiff Cunning- 
ham filed a substantially identical pleading. Both pleadings were so scurrilous 
that the District Court ordered them stricken. Since the Report was not filed 
until late in the day on September 14, 1959, it is significant that Cunningham and 
Westenberg were able to frame their "oppositions" so quickly. 


5 


and, if so, to report it to the Court." (J.A. 7) Monitor Maher suggested 
to the District Court that the Interim Report should be remanded to the 
Board of Monitors with instructions, inter alia, to request an explanation 
from defendant Hoffa and to "use procedures that will give meaningful 
representation to all parties in interest." (J.A. 17-18) 


Opposition of Defendants 


All the defendants including James R. Hoffa on October 16, 1959, 
filed an Opposition to the Interim Report of the Board of Monitors.° 


Elaborating on the objections presented one week before by Monitor 
Maher, the defendants argued that the facts reported by the Board of 
Monitors were neither complete nor accurate.* (Memorandum, pp. 1, 


3-6) The Report was labeled "premature" because there had been no 
"effective consultation with the defendants" allegedly required by this 
Court's prior opinion. (Memorandum, p. 1) The defendants also chal- 
lenged the propriety of the Report since the subject matter of the Sun 
Valley transaction was in the process of litigation in Florida. (Memo- 
randum, pp. 2, 6) Contentions previously presented by Monitor Maher 
as to the legal sufficiency of the facts alleged in the Report and the 

denial to Monitor Maher of full rights of participation in the Board's 
deliberations were again advanced by defendants. (Memorandum, pp. 2-3, 
10) Lastly, the defendants questioned the propriety of the/ request for 
discovery procedures until such time as the defendants refused to supply 
the Board with any information requested of them. (Memorandum, pp. 8-9) 


: This pleading entitled Defendants' Memorandum Re Board of Monitors 
Interim Report is not printed as part of the Joint Appendix. Pertinent portions 
are therefore attached as Appendix A to this brief. 


: The defendants attached to their pleading the following five exhibits to docu- 
ment their factual contentions: (1) Report dated February 10, 1958, from W. V. 
Wilson, Cashier, Florida National Bank, to Aronoff and Grosberg | in Detroit, 
accountants for Local No. 299, in re the commercial deposit of $400,000.00; 

(2) Letter dated September 2, 1959, from Mr. Verhalle, President of the Public 
Bank in Detroit, Michigan, to Mr. O. P. Hewitt, Jr., President of the Florida 
National Bank at Orlando; (3) Affidavit of Henry Lower dated August 28, 1959; 
(4) Copy of note dated June 20, 1956, purportedly signed by Sun Valley, Inc. in 
the amount of $300,000.00; and (5) Copy of undated note purpo: y signed by 
Sun Valley, Inc. in the amount of $200,000.00. 
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Duplicating Monitor Maher's request that the Court remand the 
Interim Report to the Board of Monitors, defendants did not challenge 
the jurisdiction of the District Court to conduct a hearing on the Interim 
Report. The request to remand was based principally on the Board's 
alleged failure to seek information from the defendants prior to the 
filing of the Report and the alleged exclusion of Monitor Maher from 
participation in the deliberations of the Board of Monitors. (Memoran- 
dum, pp. 9-10) Since the ultimate relief sought by the Board "depends, 
in substantial part, upon the true facts of each situation," the defendants 
chose to "defer any comment on the ultimate relief sought until such 
time as the facts are fully developed.” (Memorandum, pp. 2, 11) 


Order of December 7, 1959 


A full hearing was held in the District Court on November 24, 1959, 
"to consider the matters arising out of the interim report filed September 
14." (Transcript of Proceedings, p. 3, November 24, 1959) Monitor 
Maher presented in detail to the Court the contentions contained in his 
Separate Report. (Transcript, pp. 12-23) In further opposition the 
defendants urged that the Board of Monitors had not made the prima 
facie case necessary to justify the exercise of the discovery procedures 
requested by the Interim Report. (Transcript, pp. 27-31) As in their 
pleading, the defendants during the hearing did not contest the jurisdic- 
tion of the District Court to hear and determine the issues raised by the 
Interim Report. Indeed, discovery was opposed as unnecessary because 
the facts relevant to the Interim Report were allegedly fully available 
from persons within the jurisdiction of the Court. (Transcript, pp. 35-38) 


By order dated December 7, 1959, the Court below concluded that 
the exercise of discovery procedures was "appropriate and necessary 
* * * to enlighten this Court as to the truth of the matters shown in 
the Board's Interim Report." (J.A. 27) Such order recites that the 
Court took action after consideration of the Interim Report, Monitor 
Maher's report, the defendants' Memorandum and argument of counsel. 
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(J.A. 27) The order provided that defendant Hoffa "account fully 
regarding" the transactions related in the Interim Report by the filing 
of "verified written statements admitting or denying the truth of the 


allegations * * * and fully explaining each transaction." (J.A. 27) 


The Board of Monitors was directed to "render a comprehensive report 
to the Court on its findings" after completion of the discovery processes 
authorized. (J.A. 27) On December 9, 1959, the Court denied defend- 

ants’ request for a stay and defendants accordingly filed notice of appeal 
to this Court. (J.A. 28) 


Affidavit of James R. Hoffa 


Pursuant to the order of December 7, 1959, defendant Hoffa 
answered the allegations of the Interim Report by an affidavit filed 
December 28, 1959. (J.A. 29-36) The affidavit was "made upon infor- 
mation and belief in response to those allegations insofar as they deal 
with the three bank financial transactions there brought into question." 
(J.A. 29) In his affidavit defendant Hoffa reiterated in large part the 
factual contentions previously advanced by Monitor Maher and all the 
defendants in their prior pleadings. Thus the affidavit relied heavily 
on a few documents allegedly demonstrating that the Local No. 299 
funds were not deposited in the Florida National Bank as collateral 
for a loan in the precisely equivalent amount extended simultaneously 
to Sun Valley, Inc., a private corporation in which ene Hoffa 
admitted he held a stock option. (J.A. 30-33) The affidavit concluded 
with the proviso 

That the facts related herein are true and correct tothe 

best of my information and belief; that in the event there 

are any inaccuracies in the foregoing statement, deponent 
desires to be afforded an opportunity to compare or review 
any document, contrary or amplifying testimony or other 
memoranda in order that he might be able to distinguish 
between them and the foregoing statements, or to correct 


or explain same if there appears to be any inaccuracies 
or discrepancies. (J.A. 35-36) 
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Defendant Hoffa filed on the same date a motion to "seal" the verified 
statement until the validity of the order of December 7, 1959, was ruled 
upon by this Court. (J.A. 207) Because the affidavit became public 
record when filed, defendants never pressed for a ruling on their motion. 


Prior Appeal to this Court 


Defendants including Hoffa voluntarily confined their appeal from 
the order of December 7, 1959,to the validity of the Court's exercise of 
its discovery powers through the court appointed Board of Monitors.” 
The defendants did not appeal from the District Court's denial of their 
request that the Interim Report be remanded to the Board with specified 
instructions. Nor did the defendants including Hoffa challenge on that 
appeal the jurisdiction of the District Court to conduct a hearing in equity 
to determine the factual and legal issues raised by the Interim Report. 
Rather than obtain a ruling on such issues the defendants took the 
opportunity to present to this Court their premature contentions regard- 
ing the merits of the Interim Report in an attempt to persuade this Court 
to reverse the discovery orders of the District Court.® The orders of 
the District Court were defended in this Court by the Board oi Monitors 
on the grounds that a court of equity has the authority to utilize appropriate 
and necessary discovery processes through its court officers and that the 
District Court properly declined to adjudicate the factual and legal issues 
raised by the Interim Report until it was provided with the reliable and 
complete factual information which could be obtained only through the 
exercise of discovery procedures by the Board of Monitors.” 


5 According to the defendants, the questions presented on appeal were (1) "Wheth- 
er the Board of Monitors, under the Consent Order as previously construed and 
modified, has the inherent right to utilize discovery process," and (2)'"Whether the 
Board of Monitors,\under the circumstances presented, may properly be granted 
limited discovery process." Brief for Appellants, English v. Cunningham, Nos. 
15,465 and 15,467 (March 14, 1960). 


6 ta. at 24-29. 


7 Brief for Board of Monitors, English v. Cunningham, Nos. 15,465 and 15,467 
(April 8, 1960). These consolidated cases were argued on May 9, 1960, and are 
now awaiting decision. 


Scheduling of Hearing on Interim Report 


By letter dated January 18, 1960, defendants were informed that a 
hearing would be held on the Interim Report on February 23, 1960. 
(J.A. 41) Defendants did not take issue with such assignment for hear- 
ing upon receipt of this notification or subsequently in a proceeding 
before the District Court when the hearing was postponed |until April 
27, 1960 due to illness of counsel for defendant Hoffa. 


Motion for Injunction 


On March 29, 1960, more than six months after the filing of the 
Interim Report by the Board of Monitors, defendant Hoffa filed the 
pleading entitled "Motion for Temporary and Permanent Injunction and 
for Vacating Order Setting Date on Interim Report." (J.A, 42-65) In 
effect, defendant Hoffa requested the District Court to dismiss the 
Interim Report prior to any hearing on the basis of the legal and factual 


contentions set forth in this responsive pleading. The arguments ten- 
dered by defendant Hoffa may be summarized in four categories: 


(1) For the first time defendant Hoffa contended that the District 
Court was without jurisdiction to conduct a hearing on the|Interim Report 
because the prayer for equitable relief in the Interim Report suggested 
that one appropriate remedy might be the removal of defendant Hoffa 
from his provisional office if the court found a violation of the consent 
decree and if such relief was considered appropriate and necessary by 
the Court. (Pars. 2-3) 


(2) The procedures followed by the Board in adopting and filing 
the Interim Report were challenged in two separate respects. First, it 
was argued that the filing of the Interim Report and the scheduled hearing 
thereon constitute a violation of this Court's prior opinion because of 
an alleged failure to follow a "four-stage procedure." (Pars. 1, 18) 

In addition, the so-called motion for injunctive relief repeats defendant 
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Hoffa's contention that Monitor Maher's alleged exclusion from full 
participation in the Board's deliberations prevents any hearing on the 
Interim Report by the District Court. (Par. 5) 


(3) The factual contentions previously advanced by defendants in 


the District Court and this Court were again presented to support the 
allegation that the Board was "guilty of failure” to present to the District 
Court all of the facts which defendant Hoffa believes are relevant to the 
transactions set forth in the Interim Report. (Pars. 9-12, 14, 16) To 
support his factual interpretation of the Sun Valley transaction, defendant 
Hoffa attached to! his motion various documents, including some previously 
submitted by the idefendants in their opposition to the Interim Report, to 
prove that the union funds deposited in the Florida National Bank were not 
held as collateral for the loans to Sun Valley, Inc. (J.A. 58-62) 


(4) Lastly, defendant Hoffa advanced his legal contentions as to 
why the facts alleged in the Interim Report under no circumstances con- 
stitute a violation of his obligations under the consent decree of January 
31, 1958. Thus it is maintained that the charges are moot (Pars. 4, 13-14), 
that they were settled by the entry of the consent decree (Pars. 6, 15), that 
the relevant provisions of the consent decree cannot be relied upon in this 
factual context (Pars. 7, 16-17), and that the allegations of the Interim 
Report do not concern defendant Hoffa as an officer of the International 
Union. (Pars. 8, 15) 


In conclusion, defendant Hoffa's motion alleges that the "harass- 
ment of James R. Hoffa * * * threatens to inflict serious and irre- 
parable harm to him" and that he "is without any form of redress for 
this injury other than to seek preventive relief." (J.A. 53) Accordingly, 
the motion requests that the majority members of the Board of Monitors 
"be temporarily and permanently enjoined from taking any further action 
with respect to the disciplinary proceedings they have instituted against 
him in all of his aforesaid capacities, and that the order of the Court 
fixing the time for the trial on April 27, 1960, be dismissed." (J.A. 53) 
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The Board of Monitors opposed defendant Hoffa's motion for a 
temporary and permanent injunction on April 15, 1960. (J.A. 84-87) 
The Board replied to the belated procedural argument raised by defend- 
ant Hoffa by setting forth the judicially approved procedures followed by 
the Board in submitting its Interim Report to the District Court. The 
Board's opposition concluded: 

Except for the objections to the procedure followed by the 

Board of Monitors in reporting his non-compliance to the 

court, the remainder of the defendant's arguments are 

either totally unrelated to the issue of compliance which 
is before the court or are matters which may be raised 
at the appropriate time in defense, explanation or mitiga- 
tion. For example, the defendant's insistence that hi 
actions did not in fact violate the consent decree or that, 

in any event, he has rectified those actions are matters 

to be presented for the court's consideration at the hearing. 

Rather than anticipate such questions, the Board deems it 

appropriate to confine its answer to the propriety of the 

procedure it has followed in submitting its interim report 

to the court. (J.A. 86-87) 
The defendants’ reply to the Board's opposition reiterated their conten- 
tion that the District Court has no jurisdiction to conduct a|hearing to 
determine whether defendant Hoffa has fulfilled his judicially enforce- 


able obligations under the consent decree of January 31, 1958. (J.A. 88-94) 


Request for Extraordinary Relief in This Court 
Even before the Board of Monitors had answered his motion for 
injunctive relief, defendant Hoffa petitioned this Court for extraordinary 
relief. In a petition for writs of mandamus or prohibition filed April 14, 
1960, defendant Hoffa requested that this Court grant the relief demanded 
by the defendant in his motion for injunction filed in the District Court. 
Thus defendant Hoffa requested issuance of an appropriate jwrit directing 
(1) "that the order setting the date for the trial of Petitioner on the charges 
contained in the aforementioned Interim Report be vacated," and (2) "that 
the Respondents and each of them take no further action of|any nature 
whatsoever with respect to the said trial.” (Petition for Writs of Mandamus 
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or Prohibition, p. 4) Taking the opportunity to set forth again their 
legal and factual contentions regarding the Interim Report, the other 
defendants joined! in defendant Hoffa's petition in this Court.® 


The petition for extraordinary relief was opposed before this Court 
by the Board of Monitors and by the United States District Attorney on 
behalf of the Honorable F. Dickinson Letts primarily on the grounds 
that the circumstances disclosed no necessity for this Court to grant 
the extraordinary relief requested.” Analysis of the entire course of 
the proceedings below persuaded the Government that the Board of 
Monitors in filing its Interim Report had "acted in strict accord with 
both the consent decree and the mandate of this Court.""° In addition, 
the District Attorney concluded that the Court below clearly had juris- 
diction of proceedings arising from the Interim Report and that defend- 
ant Hoffa's factual and legal contentions were fully reviewable on appeal 
from any decision of the District Court after those proceedings. 7? 


Denial of Motion for Injunction 


During the hearing before the District Court defendant Hoffa was 
given full opportunity to present any and all factual and legal contentions 
in support of his request that the Interim Report be dismissed. To but- 
tress his case defendant Hoffa's counsel during the hearing on the motion 
made what he terms "numerous offers of proof." (Hoffa Br. 10) The 
"offers’’ now relied upon were that: 


1. A "fraud [was] committed on Judge Letts* * * 
the Court of Appeals and Supreme Court." (J.A. 102) 


: Petition for Writs of Mandamus or Prohibition or Such Other Writs as the 
Court Deems Proper, Nos. 15,676 and 15,679 (April 14, 1960). 


, Opposition to Petition for Leave to File Petition for Writs of Mandamus or 
Prohibition; Petition for Writs of Mandamus or Prohibition (April 19, 1960). 


10 34. at 8. 


Id. at 14-15. On May 17, 1960, this Court dismissed defendant Hoffa's 
petition as moot. 
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2. Mr. Schmidt told the Florida Bank it did not have to 
return the funds of Local No. 299 because there was "a 
moral obligation." (J.A. 104) 


3. The Sun Valley transaction was referred to in the 
original complaint and was compromised by the entry of 
the consent decree. (J.A. 108) 


4. Chairman O'Donoghue had used the Board as a 
"draft-breaking proposition.” (J.A. 121) 


5. Hoffa has 8,000 petitions from members of Local 
No. 299 authorizing Hoffa's activities as outlined in the 
Sun Valley Report. (J.A. 127) 


After a full hearing, the Court below stated that it had "listened 
with great attention to contentions by counsel for the movants here"; 
given "grave consideration" to arguments; "given consideration to all 
of the papers on file"; and concluded that “the Monitors acted — clearly 
acted — within the scope of their authority." (J.A. 202) The order of 
the District Court stated (1) "that the Board of Monitors has complied 
in all respects with the procedure prescribed by the Court of Appeals 
for reporting to the District Court the defendants’ compliance with their 
obligations under the Consent Decree"; (2) "that the defendants have 
prematurely raised issues as to certain facts which, if entitled to con- 
sideration, should be raised at the hearing on the Interim Report"; and 
(3) “that neither the defendant James R. Hoffa nor the other defendants 


will suffer irreparable injury as a result of the hearing to be held on 
the Interim Report." (J.A. 204) In effect, the District Court held that 
it had jurisdiction over the proceedings arising from the Interim Report 
filed by the Board of Monitors and that defendant Hoffa was not legally 
prejudiced by a hearing during which his factual and legal contentions 


regarding the Interim Report would receive a comprehensive hearing 
subject to full appellate review. 


STATUTES AND RULES INVOLVED 


Pertinent portions of the statutes and rules involved in this 
proceeding are as follows: 


Section 1292(a)(1) of the Judicial Code: 


The courts! of appeals shall have jurisdiction of appeals from: 
(1) Interlocutory orders of the district courts of the United 
States, * * * or of the judges thereof, granting, continu- 
ing, modifying, refusing or dissolving injunctions, or refus- 
ing to dissolve or modify injunctions, except where a direct 
review may be had in the Supreme Court. 


Rule 12(h), Federal Rules of Civil Procedure: 


A party waives all defenses and objections which he does 
not present either by motion as hereinbefore provided or, 
if he has made no motion, in his answer or reply,* * * 


Rule 52(a), Federal Rules of Civil Procedure: 


In all actions tried upon the facts without a jury or with 
an advisory jury, the court shall find the facts specially 
and state separately its conclusions of law thereon and 
direct the entry of the appropriate judgment; and in grant- 
ing or refusing interlocutory injunctions the court shall 
similarly set forth the findings of fact and conclusions of 
law which constitute the grounds of its action. * * * 


Rule 65(a), Federal Rules of Civil Procedure: 


No preliminary injunction shall be issued without notice 
to the adverse party. 


The Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 
519, 29 U.S.C.A.| §§401-531 (Supp. 1959), is reprinted in full as Appendix 
Ato the Brief for Appellants Other Than James R. Hoffa. 
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SUMMARY OF ARGUMENT 


More than six months after the filing of the Interim Report of 
September 14, 1959, defendant Hoffa has again presented his legal and 
factual objections to the Report in one final effort to prevent the District 
Court from conducting a hearing to determine whether he has complied 


with his substantive obligations under the consent decree of January 31, 
1958. Although captioned as a motion for injunction, the pleading rejected 
by the District Court is basically another responsive pleading seeking to 
dismiss the Interim Report prior to any hearing and is therefore an inter- 
locutory order not appealable to this Court. The District Court has juris- 
diction to hear the equitable issues raised by the Interim Report filed by 
its court officers under the consent decree as interpreted by this Court. 
The lower court properly declined to adjudicate the complex issues 
raised by the Interim Report until it had the opportunity to consider all 

of the relevant testimony and documentary evidence obtained through 
discovery by the Board of Monitors. Since defendant Hoffa has failed 

to document any extraordinary circumstances necessitating premature 
appellate review, this Court should decline to review the merits of the 
Interim Report prior to a hearing below. 


I 


The refusal of the District Court to dismiss the proceedings 
arising from the Interim Report prior to a comprehensive) judicial 
hearing is an unappealable interlocutory order. Appraised according 
to its substantive allegations rather than its caption and prayer for 
relief, defendant Hoffa's pleading is a defensive pleading presenting 
his factual and legal contentions in answer to the Interim Report as 
justification for his demand that the proceedings on the Interim Report 
be summarily dismissed. Despite the prayer for injunctive relief, the 
denial of this motion by the District Court is therefore not appealable 
under Section 1292(a)(1) of the Judicial Code. 
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The District Court with retained jurisdiction over all proceedings 
in Cunningham v. English, Civil Action No. 2361-57, may properly con- 
duct a hearing to determine whether defendant Hoffa has complied with 
his judicially enforceable obligations under the consent decree of January 
31, 1958. The filing of the Interim Report by the Board complied fully 
with the procedures prescribed by this Court in its prior opinion. Defend- 


ants’ contentions! to the contrary improperly characterize the hearing to 
be conducted by the District Court and in effect deny that defendants have 
any substantive obligations under the decree. The interpretation of the 


consent decree now advanced by defendants contradicts the opinions of 
Justice Frankfurter and this Court to the effect that defendants by vol- 
untarily agreeing to the consent decree assumed certain judicially 
enforceable obligations. Moreover, defendant Hoffa's failure to pursue 
his procedural objections to the Interim Report in the early stages of 
this proceeding bars him from filing a dilatory pleading raising such 
issues on the eve of the scheduled judicial hearing. 


The jurisdiction of the District Court to conduct a hearing on the 
Interim Report is not impaired by any hypothetical issue as to relief 
which might be appropriately granted after a judicial hearing. Any dis- 
cussion of the legality of relief which might be granted by the District 
Court if that Court finds a violation of the consent decree is a premature 
and speculative exercise. As is apparent by their elaborate contentions 
addressed to this issue, defendants seek to renege on the judicial com- 
promise reflected in the consent decree by denying to the District Court 
the power under ‘any circumstances to remove those union officials which 
it permitted to take office provisionally in return for their compliance 
with certain specified obligations. 
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Only by a full judicial hearing can the District Court/ determine 
in the first instance the legal and factual issues raised by the Interim 
Report. The Interim Report on its face alleged a violation| by Hoffa of 
his fiduciary obligations by his misuse of union funds to further the 
speculative real estate ventures of a private corporation in which he 
had a stock interest. The District Court properly concluded that the 
factual evidence tendered by defendant Hoffa was incomplete and of 
questionable probative value. Any other decision would certainly have 
been premature since the Court has not yet been able to appraise the 
oral testimony and documentary evidence secured by the Board of 
Monitors pursuant to the discovery order of December 7, 1959. 


There are no extraordinary circumstances which justify the 
premature intervention of this Court. Defendant Hoffa's undocumented 
claim of irreparable injury due to the threatened hearing on the Interim 
Report is belied by his simultaneous request for a hearing on his motion 
for injunction. In any event, it is clear that participation by defendant 
Hoffa in an equitable proceeding in which he will be asked to account as 
a fiduciary for his disposition of union funds does not give/rise to any 


cognizable injury justifying emergency intervention by this Court. 


Neither the present state of the Monitorship nor the existence of 
the Landrum-Griffin Act warrants reversal of the order below much 
less the dismissal of the entire proceeding. The Monitorship is far 
from "broken down" and over defendants' persistent opposition is 
making substantial progress in bringing about the laudatory objectives 
of the consent decree. The Labor-Management Reporting|and Disclosure 
Act expressly reserves all existing rights and remedies formerly 
possessed by union members and in particular provides that the pro- 
visions of Title IV are not applicable to future elections such as that 
provided for in the consent decree once the necessary conditions for a 
free and honest election have been established. 
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IV 


Even assuming that defendant Hoffa's pleading may be character- 
ized as a motion for injunction, the District Court properly denied to 
award such relief in the context of this proceeding. There is absolutely 
no authority for the grant of an injunction to a defendant in an equitable 
proceeding which has the effect of staying or dismissing the proceeding 


against him without a full hearing. The motion was further defective 
in that it alleged no facts demonstrating that defendant Hoffa would be 


irreparably injured if an injunction did not issue prior to the hearing 
on the Interim Report. 


The denial by the District Court of defendant Hoffa's motion for 
injunction complied fully with the Federal Rules of Civil Procedure and 
was a proper exercise of the Court's broad discretion over the proceed- 
ings arising from the Interim Report. A preliminary injunction was 
correctly refused by the Court because it would have drastically altered 
the relations of the parties and necessitated premature determination 
by the Court of certain substantive issues related to the merits of the 
Interim Report. The order of the District Court therefore reveals no 


abuse of discretion which requires reversal by this Court. 
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ARGUMENT 


I. THE ORDER OF THE DISTRICT COURT REFUSING TO DI 


THE PROCEEDINGS ARISING FROM THE INTERIM REPORT OF 


THE BOARD OF MONITORS PRIOR TO A FULL JUDICIAL 
ING IS AN UNAPPEALABLE INTERLOCUTORY ORDER. 


Although captioned as a motion for injunctive relief, 


HEAR- 


the pleading 


filed by defendant Hoffa more than six months after the filing of the 
Interim Report is nothing more than another responsive pleading which 


requests that the Interim Report be dismissed. Reiterating the same 


factual and legal contentions previously presented to the District Court 
and this Court, defendant Hoffa has clothed his request for 
consideration of his defensive contentions in the garb of atic 


language so as to disguise its underlying thrust. Looking t 


premature 


the sub- 


stance and effect of defendant Hoffa's pleading, it is clear that the denial 
of the motion by the District Court does not give rise to an order review- 
able by this Court under Section 1292(a)(1) of the Judicial Code. 


A. The Motion Denied by the District Court 
Was in Effect a Motion to Dismiss the 
Interim Report or to Grant Summary 


Judgment for Defendant Hoffa. 


By the filing of a pleading entitled "Motion for Temporary and 
Permanent Injunction and for Vacating Order Setting Date of Hearing 
on Interim Report," defendant Hoffa seeks to terminate the equitable 


proceedings below arising from the Interim Report of the Board of 


Monitors. Analyzing the motion on the basis of the factual 


and legal 


contentions contained therein, the pleading is properly construed as 


a responsive pleading which requests the Court to dismiss 


the Interim 


Report under Rule 12 of the Federal Rules of Civil Procedure or to 
award summary judgment for defendant Hoffa under Rule 56 of the 


Federal Rules of Civil Procedure. 
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The allegations and practical effect of a pleading rather than its 
caption or prayer for relief determine the proper judicial response. 
Defendant Hoffa properly concedes that the caption designating his 
pleading as a motion for an injunction does not determine either the 
characterization or the disposition of his pleading by this Court. 
(Hoffa Br. 21) It is firmly established under modern rules of plead- 
ing that "the nature of a cause of action is not to be determined by its 
label.” Kaplan v. Joseph, 125 F.2d 602, 606 (7th Cir. 1942)."” The 
undocumented assertion that the prayers of the motion "constitute the 
document a motion for an injunction, no matter how it was captioned" 
simply ignores fundamental tenets of equity pleading. (Hoffa Br. 21) 
As this Court has pointed out in sustaining a bill in a dissolution pro- 
ceeding, "it seems clear that the allegations, rather than the prayer” 
determine the object of the suit and the relief to be granted. National 
Benefit Life Ins. Co. v. Shaw-Walker Co., 71 App. DiC. 276, 283, 111 
F.2d 497, 504 (1940). | 


Analysis of the various allegations presented by defendant Hoffa 
in his most recent pleading demonstrates that it is in substance and 
effect a motion to dismiss the Interim Report and/or to grant summary 
judgment for defendant Hoffa. Thus the various jurisdictional and pro- 
cedural contentions presented by defendant Hoffa (Pars. 1-3, 5, 18) as 
grounds for dismissal of the Interim Report are typically presented in 
an answer or timely motion under Rule 12 of the Federal Rules of Civil 
Procedure. Similarly, the familiar legal contentions contained in the 
pleading are presented prior to a full judicial hearing on the Interim 
Report in order to persuade the Court that the Report did not as a 
matter of law define any violation of the consent decree and that it 
should therefore be dismissed under Rule 12. (Pars. 4, 6-8, 13-17) 


12 See also the ruling of the court in Triangle Conduit & Cable Co. v. National 
Electric Products Corp., 127 F.2d 524, 525 (6th Cir. 1942), where, in dismissing 
an appeal from the denial of defendants’ motion to prevent plaintiffs from prosecut- 
ing their case, the court stressed that "the motion, while in terms praying for an 
injunction, is but in substance and effect a motion for a stay of proceedings." 
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Defendants’ distorted use of certain factual evidence cannot obscure 
the conclusion that at most there are issues of fact which can be resolved 
only by a hearing, (Pars. 9-12, 14, 16) Realizing that the existence of 
controverted issues of fact would demonstrate the necessity for a full 
judicial hearing on the merits of the Interim Report, defendant Hoffa seeks 
to prevent such a hearing and secure premature appellate review by pre- 


senting previously urged isolated and inconclusive facts as proof that the 


Interim Report was "knowingly incomplete and misleading.'’ (Hoffa Br. 
22) By presenting his factual contentions in language of innuendo with 
suggestions of fraud, defendant Hoffa seeks to attract the special judicial 
consideration reserved for traditional claims in equity. Despite this 
belated characterization, the facts presented by the motion are no more 
than matters of defense previously presented and to be fully appraised 
during the course of the hearing on the Interim Report. 


In short, the allegations and basic impact of defendant Hoffa's 
pleading demonstrate that the motion is a tardy responsive pleading cast 
in terms of injunctive relief so as to disguise its essential characteristics 
as a motion to dismiss the proceedings below arising from the Interim 
Report filed by the Board of Monitors. 


B. The Order of the District Court is not 
Appealable as the Denial of an Injunction 
Within Section 1292(a)(1) of the Judicial 
Code. 
Since the main thrust of defendant Hoffa's pleading is/to dismiss 
the Interim Report of the Board of Monitors prior to any hearing, the 
order below is not appealable as the denial of an injunction under Section 


1292 notwithstanding the prayer for injunctive relief. 


Appealability under Section 1292(a)(1) does not flow automatically 
from a prayer for injunctive relief where the allegations of the pleading 
demonstrate that other relief is in fact sought by the movant. This was 
recently stressed by the court in Fleischer v. Phillips, 264) F.2d 515, 516 
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(2d Cir. 1959), cert. denied, 359 U.S. 1002 (1959), where the court dis- 
missed the appeal before it and stated that 

the injunctive relief requested * * * is as collateral to 

the basic thrust of the motion as the incidental injunctive 

relief sought before Judge Herlands. The realiand only 

bite to each motion is the attempt to secure the exclusion 

of the lawyers from the case; and once disqualification is 

obtained, all else is superfluous. Hence the prayers for 

injunctive relief add nothing to the orders denying the 

motions and render neither of them automatically appeal- 

able under 28 U.S.C. 1292(a)(1). 
Since the "real and only bite" to defendant Hoffa's motion was to dismiss 
the Interim Report, there is no "clear showing that the court considered 
the merits of a plea to its equitable jurisdiction" and the denial of the 
order below cannot be considered the refusal of an injunction within $2292 
(a)(1). Division 689, Amalgamated Ass'n v. Capital Transit Co.,97U.S.App. 
D.C. 4, 5, 227 F.2d 19, 20 (1955). In any event, the order of the District 
Court provides that defendant Hoffa is not precluded from advancing his 
contentions once again during the hearing on the Interim Report. The 
order therefore lacks "the potential of drastic and far reaching effect 
on the rights of the parties which is characteristic of orders which 
Morgenstern 
Chemical Co. v. Schering Corp., 181 F.2d 160, 162 (3d Cir. 1950).’° 


Ww 


decide the propriety of granting or refusing injunctions. 


Under the most recent Supreme Court precedents the order of the 
District Court refusing to dismiss the equitable proceeding arising from 
the Interim Report is properly viewed as a procedural ruling by a court 
of equity which is not subject to appellate review under Section 1292. 
Although the refusal by a court of equity to enjoin proceedings at law 


may constitute the denial of an injunction reviewable under Section 1292, 


18 The fact that a portion of the order is concededly a nonappealable inter- 
locutory order (Hoffa Br. 21) serves to characterize the basic nature of the 
entire order here at issue. If the order is not appealable under Section 1292(a)(1), 
it is clear that appellate review cannot be founded on Section 1291. Ercona Camera 
Corp. v. Brownell, 100 U.S. App. D.C. 374, 246. F.2d 675 (1957) (denial of summary 
judgment not a reviewable "final decision"); Toomey v. Toomey, 80 U.S. App. D.C. 
77, 149 F.2d 19 (1945) (denial of motion to dismiss complaint not appealable under 
Section 1291). 
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the denial of a stay by a court of equity of equitable proceedings before 

it is a non-reviewable procedural ruling. Enelow v. New York Life Ins. 

Co., 293 U.S. 379 (1935); Ettelson v. Metro. Ins. Co., 317 U/S. 188 (1942). 

Clarifying its earlier decisions, the Court in City of Morgantown v. Royal 

Ins. Co., 337 U.S. 254, 258 (1948), held that the denial of a demand for 

jury trial was not appealable and stated that the 
fiction of a court with two sides, one of which can stay 
proceedings in the other, is not applicable where there 
is no other proceeding in existence to be stayed. The 


ruling from which the appeal in this case was prosecuted 
is an order interlocutory in form and substance. 


Since there is no question but that the proceedings arising from the 


Interim Report are equitable in nature, the procedural ruling of the 


District Court denying defendant Hoffa's motion is not reviewable by 
this Court as the denial of an injunction within the meaning of Section 
1292. 


I. THE DISTRICT COURT HAS JURISDICTION TO COND 
A HEARING ON THE ISSUES RAISED BY THE INTER 
REPORT FILED BY THE BOARD OF MONITORS. 


Despite defendant Hoffa's belated contentions, the District Court 
with retained jurisdiction over all proceedings in Cunningham v. English, 
Civil Action No. 2361-57, has the judicial authority to determine the 
factual and legal issues raised by the Interim Report of September 14, 
1959. The procedures followed by the Board of Monitors in submitting 
its Interim Report to the District Court do not impair the jurisdiction of 
that Court and complied in all respects with the opinion of this Court in 
English v. Cunningham, 106 U.S. App. D.C. 70, 269 F.2d 517 (1959). 

In light of the extended consideration of this Interim Report by the 
District Court and this Court of Appeals over the past seven months, 
defendant Hoffa is barred from presenting his procedural contentions at 
this stage of the proceeding. Moreover, the hypothetical issue as to the 
relief which might be appropriately granted by the District Court if the 
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Court finds a violation of the consent decree is prematurely raised and 
certainly does not oust the Court below of jurisdiction to determine 
whether such 2 violation exists. 


A. The Interim Report Filed by the Board of 
Monitors Pursuant to the Board's Obliga- 
tions under the Consent Decree was Properly 
Before the District Court. 

Charged by the consent decree with the task of assisting the District 
Court in enforcing that decree, the Board of Monitors filed its Interim 
Report of September 14, 1959, presenting for the consideration of the 
District Court certain allegations regarding defendant Hoffa's compliance 
with his substantive obligations under the consent decree of January 31, 
1958. The procedures followed by the Board were those prescribed by 
this Court in its prior interpretation of the consent decree and the 
respective responsibilities of the defendants and the Board. By his 
failure to pursue established judicial procedures in the early stages 


of this proceeding, defendant Hoffa has waived any procedural objections 
to the filing of the Interim Report by the Board of Monitors. 


In submitting its Interim Report to the District Court the Board of 
Monitors acted properly and in full accord with the opinion of this Court 
in English v. Cunningham, 106 U.S. App. D.C. 7C, 269 F.2d 517 (1959). 
As this Court there stated: 


If the Monitors are advised that defendants fail to comply in 
any significant respect with their obligations under the con- 
sent decree, the Monitors may so report to the court. They 
are required to report at least semi-annually and of course 
may do so oftener, for this duty is not to be construed nar- 
rowly. The court itself, after due opportunity for defendants 
to be heard, may issue orders within the scope of the consent 
decree. Id. at 522-23. 


Again, 
If the defendants fail to comply in any significant respect 


with these obligations, whether or not the subject of a 
recommendation, the Monitors may report this fact to the 


| 
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court. The court, after affording a hearing to the defendants, 

may order the defendants to take any necessary action within 

the scope of its decrees. Id. at 525. (Emphasis supplied) 

This is precisely the procedure followed by the Board of Monitors 
in reporting to the Court conduct on the part of defendant Hoffa which 
may violate the consent decree. For having been "advised that defendant 
[ Hoffa] fail[ed] to comply * * * with [his] obligations under the con- 
sent decree, the Monitors * * * so report[ed] to the court.” At the 
conclusion of the hearing on the Interim Report the Court may issue 
such orders as it determines to be necessary in light of the facts adduced 
with respect to the defendant's compliance with his obligations under the 
consent decree. As confirmed by the Government in opposing defendant 
Hoffa's mandamus petition, the Board in filing its Report "acted in strict 
accord with both the consent decree and the mandate of this Court." 14 


Defendant Hoffa's contention that the Board has improperly followed 
a "two-stage procedure with punitive ends" rather than a "four-stage 
procedure" is defective because in order to prevent any hearing it pre- 
maturely characterizes as "punitive" any relief which may or may not 
be granted by the District Court after a judicial hearing. Defendant's 
stress on the necessity for a ''compliance" order ignores the fact that 
such an order or other appropriate action may be forthcoming at the 
conclusion of the judicial hearing contemplated and required by this 
Court's prior opinion. As there stated, the District Court, |"after afford- 
ing a hearing to the defendants, may order the defendants to take any 
necessary action within the scope of its decrees." In order to avoid 
any hearing on the Interim Report, defendant Hoffa is compelled to 
argue that the District Court lacks the judicial power or discretion to 
frame any decree found appropriate and necessary to enforce. compliance 
with his obligations under the consent decree. 


i¢ Opposition to Petition for Leave to File Petition for Writs of|Mandamus or 
Prohibition; Petition for Writs of Mandamus or Prohibition, p. 8 (April 19, 1960). 
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Defendants' arguments reveal a basic misunderstanding of the 
fact that they voluntarily assumed substantive obligations under the 
consent decree. The defendants other than Hoffa apparently contend 
that they may violate the decree in any respect so long as the wrong- 
doing is terminated prior to the filing of any report regarding such 


conduct to the District Court.’” This interpretation is scarcely com- 


patible with the view of Justice Frankfurter that defendants by agreeing 
to the consent decree assumed certain judicially enforceable obligations. 
English v. Cunningham, 361 U.S. 905, 907 (1959). This Court has sternly 
admonished that the decree "imposes definite obligations upon the defend- 
ants." English v. Cunningham, 106 U.S. App. D.C. 70, 75, 269 F.2d 51% 
522 (1959.16 Thus contentions that the Board and the trial court must 
ignore violations of these judicially enforceable obligations because 

they cannot be "undone" or because they were undiscovered and there- 
fore not subject to a recommendation for compliance, cannot withstand 
the prior decision of this Court construing the decree. Such an inter- 
pretation of the consent decree and the previous opinion of this Court 

as now advanced by defendants would render the Board of Monitors and 
the District Court impotent to achieve the comprehensive and salutary 
objectives of the decree.?” 


ee App. Br. 15-16. One of the Questions Presented in the Brief for Appellants 
Other Than James R. Hoffa thus challenges the Interim Report because the matters 
contained therein were "undone *** before filing of the Interim Report." 


16 As counsel for defendants other than Hoffa stated to the Court below, "from 
this point on {the entering of the consent decree] they shall be required to adhere 
to strict fiduciary standards." (J.A. 153) 


sas If defendants were correct in their interpretation of the decree, the Board of 
Monitors would be barred from reporting to the Court those violations of the defend- 
ants’ obligations which did not come to the attention of the Board prior to their com- 
plete fulfillment. To illustrate, an International Vice President of the Teamsters' 
Union, fully subject to the obligations of the consent decree, could theoretically ob- 
tain 100% control of a trucking firm having a collective bargaining agreement with 
a Teamster local. As owner of this corporation the Vice President could negotiate 
a "sweetheart" contract with the Teamster local which would deprive the workers 
of substantial benefits they had gained in the preceding years. This is precisely 
the conflict of interest prohibited by paragraph 6 of the consent order. If the Vice 
President disposed of his interest in the trucking firm two months before the 
Board of Monitors discovered the situation, the filing of a recommendation as 
defendants would require under these facts would be a vain and useless act because 
the violation could'not be "undone." Under defendants’ reading of the decree the 
(Continued on next page) 
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In any event, defendant Hoffa has waived those procedural defenses 
to the Interim Report raised by his motion for injunction because of his 
failure to present and pursue such contentions previously as required by 
established practice and the Federal Rules of Civil Procedure.’® Although 
defendant Hoffa now contends that the mere filing of the Report was illegal 


for failure to follow an alleged "four-stage procedure," = such contention 


was presented in the Memorandum of October 16, 1959, filed by all the 


defendants in opposition to the Interim Report, during the hearing of 
November 24, 1959, before the District Court, or in any of the other 
pleadings filed by defendant Hoffa prior to the filing of the| so-called 
motion for injunctive relief on March 29, 1960.79 Accordingly, the 
vaiver provisions of Rule 12(h) bar defendant Hoffa from raising for 
the first time in this tardy and dilatory pleading those defenses avail- 
able to him at the time of the filing of the Interim Report2° As for his 
contention based on Monitor Maher's alleged exclusion from Board 
deliberations which was previously raised in the opposition Memorandum 
and during the hearing on November 24, 1959, defendant Hoffa is barred 
from relying on this issue now because of his failure to appeal to this 
Court from the adverse District Court ruling of December 7, 1959, on 


(Footnote 17, cont'd. from p. 26): 
blatant violation would therefore go unchallenged in direct opposition to the 
authority granted the Board "to report from time to time to the court with respect 
to compliance with the consent decree itself." English v. Cunningham, 106 U.S. 
App. D.C. 70, 77, 269 F.2d 517, 524 (1959). 


18 Defendant Hoffa concedes that the Federal Rules are applicable to these 
civil proceedings before the District Court by his reliance on Rule 65(a) and Rule 
52(a). (Hoffa Br. 27-31) 


19 If defendants' contentions in the October pleading regarding the Board's lack 
of "effective" consultation with the defendants prior to the filing of the Report can 
be construed to raise this issue, then defendants' failure to press the issue before 
the District Court and this Court bars them from doing so now. 


20 Rule 12(h) provides that "a party waives all defenses and objections which 
he does not present either by motion as hereinbefore provided or, if he has made 
no motion, in his answer or reply." Compare the ruling in Engineers Ass'n v. 
Sperry Gyroscope Co., 251 F.2d 133 (2d Cir. 1957), where the court held that 
defendant's contention that the proceeding was improperly commenced was waived 
because not raised by him in his answer. See also 2 Moore, Federal Practice 
§§12.22, 12.23 (1948). 


this matter.”* 


B. No Hypothetical Issue as to Appropriate 
Relief May Oust the District Court of 
Jurisdiction over the Proceedings Arising 
From the Interim Report. 

The jurisdiction of the District Court is in no way impaired by the 
prayer of the Interim Report that the Court grant whatever relief is "just 
and equitable" including, inter alia, the "removal of defendant Hoffa from 
office as Provisional General President." (J.A. 6) It is established doc- 
trine that the allegations of a bill of equity rather than the prayer deter- 
mines the relief which may be appropriately granted by a court of equity. 
See suprap.20. . As the Supreme Court stated in Lockhard v. 
Leeds, 195 U.S. 427, 436-37 (1904), 

There is nothing in the intricacy of equity pleading that 

prevents the plaintiff from obtaining the relief under the 

general prayer, to which he may be entitled upon the facts 

plainly stated in the bill. There is no reason for denying 

his right to relief, if the plaintiff is otherwise entitled to 

it, simply because it is asked under the prayer for general 

relief, and upon a somewhat different theory from that 

which is advanced under one of the special prayers. 

This Court also has recognized that a court of equity grants under the 
general prayer whatever relief the petitioner has a right to, even though 
he may have mistaken the relief to which he is entitled in his special 
prayer. Helvestine v. Helvestine, 67 App. D.C. 121, 89 F.2d 970 (1937). 
The contemporary validity of this traditional practice is confirmed by 
Rule 54(c) of the Federal Rules of Civil Procedure which provides that 
"every final judgment shall grant the relief to which the party in whose 
favor it is rendered is entitled, even if the party has not demanded such 
relief in his pleadings." See Keiser v. Walsh, 74 App. D.C. 167, 118 
F.2d 13 (1941). 


: Under the pertinent decisions of this Court parties are compelled to present 
all their contentions when a given matter is subject to litigation or else be denied 
the opportunity to raise issues subsequently which should have been litigated in 
the earlier proceeding. Cf. Knutson v. Gallsworthy, 82 U.S. App. D.C. 304, 164 
F.2d 497 (1948); Blackford v. Wilder, 28 App. D.C. 535 De cert. denied, 

205 U.S. 541 (1907). 
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Any discussion of the legality of relief which might be granted by 
the District Court if the Court finds a violation of the consent decree is 
therefore premature. This was recognized by all the defendants includ- 
ing Hoffa in their opposition Memorandum of October 16, 1959, wherein 
they stated that they would "defer any comment on the ultimate relief 
sought until such time as the facts are fully developed." (Memorandum, 
p. 11). Since the underlying factual and legal issues raised by the 
Interim Report have not yet been heard in the first instance by the 
District Court, consideration by this Court of an issue raising novel 
and important issues regarding the impact on the jurisdiction of the 
federal courts of recent legislative enactments would be a speculative 


and needless exercise. Cf. Farley v. United States, 67 App. D.C. 382, 
92 F.2d 533 (1937). 


——— 


The contention that the District Court could not remove any of the 
defendant officers under any circumstances is founded on a distortion 
of the consent decree of January 31, 1958, as interpreted by this Court 
in English v. Cunningham, 106 U.S. App. D.C. 70, 269 F.2d/517 (1959). 
Paragraph 1 of the consent decree provides: 


It is hereby ordered that the preliminary injunction hereto- 
fore entered in this case on the 23rd day of October, 1957 
be and the same is hereby dissolved and nullified, and the 
amended constitution of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers|of 
America adopted at the 17th convention of the International 
in Miami, Florida in October, 1957 shall forthwith go into 
effect, provisionally in accordance with the following para- 
graphs of this decree, and the officers of the International 
elected at the convention shall forthwith take office rovi- 
sionally in accordance with the following paragrap of 
this decree. (J.A. 267) 


To maintain their strained contention that defendants could never be 


removed from their positions as provisional officers by the District 
Court the defendants argue that the above language is "wholly without 


22 Illustrative of the problems raised by defendants' reliance on the Labor- 
Management Reporting and Disclosure Act of 1959 is the applicability of Section 
401(h) which even defendants concede "appears to apply in terms only to local 
unions." (App. Br. 29) 
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legal effect” since the union officials became de jure officers of the 
International eight days before the entry of the consent decree. (App. 
Br. 27) Apart from the propriety of this argument by signatories to 
the consent decree, it fails to recognize that the language and effect 
of the decree as a judicial act have already been construed by this 
Court. Pertinent! to this very point this Court declared: 
It is important to remember that defendant Hoffa and the 
other General Officers of the Teamsters have been held 
in office under the consent decree. Though this has been 
provisional, they have been permitted to be and to remain 
in general charge of the affairs of the Teamsters. This 
concession to defendants was counter-balanced in the con- 
sent decree by their acceptance of obligations to bring 
about a situation in which new elections of a dejure and 
non-provisional character could be held, consistently with 
the legal rights of plaintiffs and those for whom they act. 
269 F.2d at 523-24. 
Defendants have thus seized upon a judicial "concession" and transformed 
it into a legal right irrevocably beyond the jurisdiction of the federal court 
which "permitted" them to assume office in return for their assumption of 


certain judicially enforceable obligations. 


mm. ONLY BY A FULL JUDICIAL HEARING CAN THE DISTRICT 
COURT SUBJECT TO REVIEW BY THIS COURT ADJUDICATE 
THE LEGAL AND FACTUAL ISSUES RAISED BY THE INTERIM 
REPORT. 


The District Court properly declined to adjudicate the grave factual 
and legal issues prompted by the Interim Report of September 14, 1959, 
in advance of a full hearing when all relevant evidence would be available 
for the Court's consideration. Defendant Hoffa has failed to demonstrate 
any extraordinary circumstances justifying appellate review by this 
Court prior to full consideration by the District Court of his contentions 
in light of the evidence adduced at the hearing and the formulation by the 
District Court of appropriate findings of fact and conclusions of law. 
Neither the present status of the Monitorship nor the passage of the 
Labor-Management Reporting and Disclosure Act justifies reversal of 


the order here at issue or dismissal of this entire proceeding. 
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A. The District Court did not Abuse its 
Discretion in Refusing to Dismiss the 
Interim Report Prior to a Full Judicial 


Hearing. 


The Interim Report filed by the Board of Monitors alleges that 


defendant Hoffa failed to adhere to the obligations he volunt 


arily assumed 


under Paragraph 5 and Paragraph 6 of the decree.?* The facts set forth 
in the Interim Report suggest that defendant Hoffa's disposition of union 


funds in three instances violated his fiduciary obligations under Paragraph 


5. Moreover, his use of union funds to benefit Sun Valley, 


Inc., a private 


corporation in which he had an option to purchase 45% of the stock, raised 


the substantial probability that he also violated Paragraph 


6 of the con- 


sent decree. To state that a fiduciary has used funds entrusted to his 


care by other persons for his own private gain is to allege 


of fiduciary standards under any definition of the term "fiduciary. 


a clear breach 
124 


The violation continued several months after the entry of the consent 
decree when defendants admit they became "required to adhere to strict 


fiduciary standards." (J.A. 153) 


The District Court properly concluded that final adjudication of 


these issues should await the presentation to the Court of t 


he testimony 


and documentary evidence obtained by the Board of Monitors through the 
discovery procedures authorized by the order of December 7, 1959. The 


evidence submitted by defendant Hoffa to the District Cour 


t and this Court 


provides an inadequate and dubious basis for the determination of the 
factual issues raised by the Interim Report. The six exhibits attached 


23 Paragraph 5 provides in pertinent part: "All persons having’ 
management of such funds or properties shall be required to adhe 
nized legal and equitable standards and obligations imposed upon 
handling of such funds and properties." (J.A. 269) Paragraph 6 states that "No 
officer of the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 


and Helpers of America shall have a personal financial interest 
with the full performance of his fiduciary duties as a representati 
national."" (J.A. 269) 


rf Thus a "fiduciary" obligation is analogous to that "ofa trus 
the trust and confidence involved in it and the scrupulous good fai 
which it requires." Black's Law Dictionary 774 (3d ed. 1933). 


custody or 
e to the recog- 
duciaries in the 


es conflicts 


e of the Inter- 


e,in respect to 
and candor 
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to the so-called motion for injunction can scarcely document the compli- 
cated and undercover financial transactions discussed in the Interim 
Report. As for the affidavit of defendant Hoffa submitted pursuant to 
court order, the Court below could soundly conclude that the affidavit 
improperly related "ultimate facts and conclusions of law" or that its 
equivocation prompted doubt as to its completeness and accuracy. 25 

At the same time, the Board of Monitors was prepared to submit to the 
Court the depositions of twenty-three witnesses and more than one hundred 
documents pertinent to the Sun Valley matter alone so that the District 
Court would have all of the relevant facts prior to any final adjudication. 
The fact that this evidence substantiates with a wealth of factual details 
the principal allegations of the Interim Report and serves to refute, 
qualify or amplify the isolated exhibits which defendant Hoffa has repeat- 
edly tendered as conclusive and binding evidence testifies to the sound- 
ness of the ruling of the District Court.76 


Under these circumstances the District Court properly exercised 
its discretion in declining to hear and determine defendant Hoffa's con- 
tentions prior to the full hearing on the Interim Report. The question as 
to whether decision on preliminary matters involved in the proceedings 
should be postponed until trial on the merits is within the broad discretion 


se Sears Roebuck & Co. v. The American Plumbing & Supply Co., 19 F.R.D. 334, 
339 (E.D. Wisc. 1956). Compare Mearns v. Harris, 45 App. D.C. 536, 539 (1919), 


where the court stated: 'We are inclined to construe the language as it was con- 
strued by the court below, and to hold the affidavit insufficient. The rule is funda- 
mental, Verba fortius accipiuntur contra proferentem, language is to be construed 
against the composer. He has his choice of words. If he chooses to employ doubt- 
ful or ambiguous expressions when unmistakeable language was ready to hand, it 
is fair to assume that he did so because he did not quite dare to use the stronger 
expressions. His interest prompted him to use the strongest expressions the truth 
would warrant, and it must be assumed that he has done so." 


26 One example will serve to prove the necessity of permitting the District Court 
to consider all the available documentary material. The defendants in their opposi- 
tion Memorandum of October 16, 1959, presented an affidavit of promoter Henry 
Lower to prove that Lower was neither an employeenor agent of Local No. 299 or 
any other Teamster local during the relevant period. Yet uncontroverted docu- 
mentary evidence secured by the Board of Monitors reveals that Lower was on the 
payroll of defendant Hoffa's Local No. 299 in Detroit, President of Local No. 376 in 
Detroit, and over a two and one-half year period received approximately $88,000.00 
in union funds to divert to his speculative ventures including Sun Valley, Inc. 
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of the trial court. Rule 12(b)(d), Federal Rules of Civil Procedure. 

Since the issues presented by defendant Hoffa for the preliminary con- 
sideration of the District Court were inextricably related to the merits 

of the Interim Report, the order of the Court postponing consideration 
until the full hearing was not an abuse of discretion.7" It is not the 
purpose of the Federal Rules "to promote the fragmentary and separate 
trials of issues that require coherent presentation for their just determin- 
ation." Winkler v. New York Evening Journal, Inc., 32 F.Supp. 810, 812 
(E.D.N.Y. 1940). Furthermore, the tender of proof offered by defendants 
to justify a preliminary hearing was "too indefinite and general." Riddle 
v. Gibson, 29 App. D.C, 237, 248 (1907). More than "general charges of 
fraud" made in "argument of counsel" are required to constitute an offer 
of proof of which the Court could take cognizance. Kober|v. United States, 
170 F.2d 590, 595 (4th Cir. 1948). It was made abundantly clear by argu- 
ment of counsel below that the request for a preliminary hearing was but 
a dilatory tactic designed to permit the defendants to range far afield 


from the Interim Report. i 


Similarly, the District Court did not err in concluding that the 
filing of a written report by the Board of Monitors prior to the hearing 
was neither necessary nor desirable. Nowhere does it appear that the 


a 2 Moore, Federal Practice 2275 (1948). Even where the question raised is 
one of jurisdiction, the trial court may properly defer consideration until the trial 
where the ruling on the jurisdictional issues would constitute at the same time a 
ruling on the merits. Fireman's Fund Ins. Co. v. Railway Express Agency, 253 
F.2d 780 (6th Cir. 1958). 


28 As part of his so-called offer of proof defendant Hoffa's counsel made the 
following statements: (1) ". . . a fraud was committed on Judge Letts. . . the 
Court of Appeals and Supreme Court." (J.A. 102); (2) "It is a very unholy thing, 
because if that is true, well, then, I think all the monitors should be put in jail 
because they have been taking money under false pretense." (J.A. 107); (3) ". . . 
they wanted to destroy Hoffa . . . and take control of the Teamsters." (J.A. 107); 
(4) ". . . this [suit] was being financed by industrialists . . ." (J.A. 107); (5) 

"  . . I don't underestimate. . . the adversary--big price, 1,600,000 members, 
six hundred million dollars worth of moneys--ha--why a fabulous fortune awaits 
them." (J.A. 112); (6) ". . . the only people who have violated the decree... 
wilfully, maliciously, with malice aforethought, are the monitors." (J.A. 113); 

(7) "Of course, maybe it is hard for [the monitors] to realize that people do give up 
jobs that have that kind of money. It may be alien to their philosophy." (J.A. 114); 
(8) Mr. O'Donoghue is using the Board". . . asa draft breaking proposition. . ." 
(J.A. 121); (9) $550,000 of a trustee's local and they are not talking. Billions-- 
receivership--oh, boy, black and white . . . " (J.A. 122) 
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order of December 7, 1959, necessarily contemplated the filing of a 
written report after the exercise of discovery procedures by the Board 
of Monitors. Assuming that the order did require such a preliminary 
written report, the District Court which initially requested the report 
could certainly dispense with that requirement without depriving the 


Court of jurisdiction to conduct a hearing on the Interim Report e The 


Court could reasonably conclude that the Board of Monitors was ill-suited 
for a task of fact-finding for which it was never intended. Aware of the 
extensive evidentiary problems presented by the evidence secured through 
discovery procedures, the Court below properly held that the interests of 
all the parties would be best served by the consideration of this evidence 
in the first instance by a court with authority to rule on any evidentiary 
objections. After a full hearing during which the District Court considered 
all the evidence and ruled on the legal questions involved, suggested find- 
ings by the parties and the Board of Monitors would then be appropriate. 
In so plotting the course of the proceeding below the District Court fol- 
lowed established procedures for the conduct of litigation in the lower 


courts. 


B. No Extraordinary Circumstances Justify 
The Intervention of this Court of Appeals 
Prior to the Hearing below on the Interim 


Report. 

As in their earlier request for mandamus, defendants by their bogus 
motion for an injunction seek appellate review of their contentions relevant 
to the Interim Report prior to any consideration of the issues by the Dis- 
trict Court. Since this Court does not have before it either the relevant 
facts or an initial consideration of these issues by the District Court, 
defendants’ contentions as to the merits of the Board's Interim Report 
are prematurely presented. This Court should await final termination of 


a It should be noted that a hearing on the Interim Report was set by the District 
Court which approved the December 7 order on January 18, 1960, at a time when 
no report had been filed by the Board of Monitors. (J.A. 41) 
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the proceedings below prior to considering the complex issues of fact and 
law raised by the Interim Report of the Board of Monitors. 


Apart from the reiterated factual and legal contentions reviewable 
by this Court in the normal course of judicial administration, defendant 
Hoffa justifies his novel request by urging the prospect of irreparable 
injury stemming from his participation in the equitable proceeding aris- 
ing from the Interim Report. The contention is immediately suspect 
because of his simultaneous demand that a hearing be held on the issues 
raised by the motion denied by the District Court. Left unexplained is 
the reason why one hearing would cause irreparable injury whereas the 
other would not, particularly when the requested hearing promises to 
consume as much time and effort as one strictly confined to the issues 
raised by the Interim Report. In any case, it is well settled/that partici- 
pation even as a defendant in a criminal prosecution is not sufficient 
grounds for premature appellate intervention. See Parr v. United States, 
351 U.S. 513 (1956); cf. Roche v. Evaporated Milk Ass'n., 319 U.S. 21 
(1943). Certainly, the accounting in a court of equity by defendant Hoffa 
as a fiduciary for the alleged misuse of union funds does not give rise to 
any extraordinary hardship justifying intervention by this Court in the 
proceeding below. 


C. Neither the Present Status of the Monitorship 
Nor the Labor-Management Reporting and * = 
n fo 


closure Act Provides Basis or Justificatio 
Reversal of the District Court Order or the 


Dismissal of this Proceeding. 


r 


Raising issues far removed from the single District Court order 
here on review, defendants' contentions regarding the present condition 
of the Monitorship and the Landrum-Griffin Act do not justify reversal 
of the lower court decision much less the dismissal of the entire proceed- 
ing of Cunningham v. English, Civil Action No. 2361-57. 
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Defendant Hoffa's pessimistic assessment of the Monitorship 
(Hoffa Br. 31-35) is as premature as it is expected, and does not justify 
in any event the reversal of the specific order of the District Court now 
before this Court. Interestingly, of the seven "infirmities" detailed by 
defendant Hoffa five (Nos. 1-2,4,6-7) are simply recitals of legal issues 
arising in the course of the litigation which have been and are fully 
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reviewable by this Court. Rather than document defendant Hoffa's con- 


tention that the Monitorship has broken down and "like Humpty-Dumpty" 
may never "be put together again," these recitals as well as the expedi- 
tious processing of cases in this Court over the past several months in 

the face of a morass of litigation testify to the flexibility and competence 
of the federal judiciary in dealing with a proceeding of unusual scope. 
Notwithstanding this litigation, the Board of Monitors is making substantial 
progress over the persistent opposition of defendants to achieve the 
objectives of the consent decree. 


Although establishing a comprehensive code regulating certain 
internal affairs of labor organizations, the Labor-Management Reporting 
and Disclosure Act carefully and expressly confirms the existing rights 
of union members under both federal and state law to redress violations 
of their rights by union officers.°2 The Act does not, except in limited 
respects, displace or curtail the rights and remedies of union members 
apart from the Act itself. Indeed, the text of the Act was framed to allay 
the fears of certain congressmen that the broad reach of the bill might 
lead some courts to conclude that existing rights and remedies were 
pre-empted. = 


om Item No. 3 referring to Chairman O'Donoghue lacks reference to the basic fact 
that the Chairman's’ views result from his functioning as a court officer charged with 
the responsibility of overseeing defendant Hoffa's reluctant compliance with his judi- 
cial obligations. Item No. 5 is concerned with the number of interlocutory appeals 
from orders of the District Court which defendants have brought to this Court. 


31 Dob. L. No. 257, 86th Cong., Ist Sess., 73 Stat. 519 (1959), 29 U.S.C.A. $8401- 
531 (Supp. 1959). 


32 See, e.g., 105 Cong. Rec. 5816-17, 5822 (April 22, 1959). Thus Congress 
expressly provided wherever appropriate that the existing rights and remedies 
were to be preserved. For example, Title I, the bill of rights provision, in addition 
(Continued on next page) 
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Of key importance are the provisions of Title IV enacting rules for 
the conduct of elections and the saving clause of Title VI. While providing 
that "no labor organization shall be required by law to conduct elections 
of officers with greater frequency or in a different form or manner than 
is required by its own constitution and bylaws," Section 403 of Title IV 
confirms that "existing rights and remedies to enforce the constitution 


and bylaws of a labor organization with respect to elections prior to the 


conduct thereof shall not be affected by the provisions of the) Title." Only 
in the case of "an election already conducted" is the "remedy provided by 
the Title" exclusive. 29 U.S.C.A. $483 (Supp. 1959). Title VI, reaffirming 
the explicit saving clause in each individual Title, provides 


Except as explicitly provided to the contrary, nothing in 
this Act shall reduce or limit the responsibilities of any 
labor organization or any officer, agent, shop steward, |or 
other representative of a labor organization, or of any 
trust in which a labor organization is interested, under any 
other Federal law or under the laws of any State, and, 
except as explicitly provided to the contrary, nothing i 
this Act shall take away any right or bar any remedy to 
which members of a labor organization are entitled under 
such other Federal law or law of any State. § 603(a), 29 
U.S.C.A. §523(a) (Supp. 1959). 


Congress could therefore have used no more explicit language to express 
its intent that the Act was not to deprive union members of existing rights 
and remedies. 


Since the entry of the consent decree of January 31, 1958, this 
proceeding has been concerned with the holding of an election under 
specified conditions and is therefore not comprehended by the exclusive 


(Footnote 32 Cont'd. from p. 36): 
to protecting from pressure or hindrance the "right of any member" to sue, 
expressly preserves existing rights and remedies under other laws. $103, 29 
U.S.C.A. $413 (Supp. 1959). Moreover, enforcement of the guarantees of the bill 
of rights may be sought by "any person whose rights secured by the provisions of 
this title have been infringed *** in a district court of the United States." $102, 
29 U.S.C.A. $412 (Supp. 1959). Similarly, under Title III relating to the conduct 
of local unions in trusteeship, Section 306 provides that "the rights and remedies 
provided by this Title shall be in addition to any and all rights and remedies at 
law or in equity *** ." 29 U.S.C.A. 8466 (Supp. 1959). 


38 


remedy clause of Section 403 referring to "an election already conducted." 
Defendant Hoffa concedes that "the fair election, the holding of which was 
the initial object of the proceeding" has not yet been held (Hoffa Br. 37), 
although the other defendants appear to maintain that this case is yet 
concerned with "challenging an election already held." (App. Br. 30) 
Issues as to the validity of the 1957 election, whatever their precise 

status on January 30, 1958, have been superseded by the entry of a con- 
sent decree on January 31, 1958, requiring certain reforms prior to the 
conduct of elections to be held as soon as "conditions advance to a point 
which gives reasonable assurance of new elections in accord with mem- 
bership rights under the Teamster's constitution." English v. Cunningham, 
106 U.S. App. D.C. 70, 77, 269 F.2d 517, 524 (D.C. Cir. 1959). In view 

of the clear decision of Congress to place "elections prior to the conduct 
thereof" and "an election already conducted" on different legal footings, 

it cannot be maintained that Congress set out to prevent the enforcement 


of the judicial decree entered in this case. °° 


The Landrum-Griffin Act thus does not operate to supersede the 
consent decree of January 31, 1958, by replacing voluntarily assumed 
and existing judicial obligations with legislative obligations not as com- 
prehensive as those embodie in the consent decree. 


33 Moreover, even if Congress had wanted to do so, the Constitution forbids 
legislative tampering with court decrees. For while Congress unquestionably 
has wide power over the jurisdiction of the federal courts, it cannot, consistent 
with the Constitution, invoke that power, or any other power for that matter, to 
legislate in such manner as to defeat or prejudice private rights under a judicial 
decree. "That judicial power essentially involves the right to enforce the results 
of its exertion is elementary." Virginia v. West Virginia, 246 U.S. 565, 591 (1918). 
And "[ijt is a judicial function and an exercise of the judicial power to render 
judgment on consent. A judgment upon consent is 'a judicial act.'" Pope v. 
United States, 323 U.S. 1, 12 (1944). In no event can the "private rights of parties 
which have been vested by judgment of a court be taken away by subsequent 
legislation, but must be thereafter enforced by the court regardless of such 
legislation.” Hodges v. Snyder, 261 U.S. 600, 603 (1923). The only exception to 
this keystone of our constitutional system is the "doctrine that a judgment declar- 
ing a public [as opposed to private] right may be annulled by subsequent legisla- 
tion.” Id. at 604. But this exception has no application here where the judicial 
decree declares the private rights of union members vis-a-vis their union officers. 
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THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
IN DENYING DEFENDANT HOFFA'S PETITION FOR A 
PRELIMINARY INJUNCTION ENJOINING THE EQUITABLE 
PROCEEDINGS BEFORE THE COURT ARISING FROM THE 
INTERIM REPORT 


Even assuming that the disposition of defendant Hoffa's pleading is 
to be guided by the equitable principles applicable to injunctions, the Dis- 
trict Court properly denied such injunctive relief in the context of this 
proceeding. Traditional equity precedents offer no support for the grant 
of injunctive relief to a defendant in an equitable proceeding which has 
the effect of enjoining the proceeding. Denial of such relief in the cir- 
cumstances here presented need not be preceded by a preliminary hearing 
under Rule 65(a) of the Federal Rules of Civil Procedure or accompanied 
by detailed findings of fact and conclusions of law under Rule 52(a). By 
denying a preliminary injunction which would have enjoined equitable pro- 
ceedings in which defendant Hoffa would have full opportunity to present 
his legal and factual contentions, the District Court correctly exercised 
its broad discretion over the proceedings below. 


A. Defendant Hoffa's Motion to Enjoin the Proceedings 
Arising from the Interim Report Did Not State A 


Cause of Action for Equitable Relief. 


Although urging that he is in fact "traveling a well-trod path," de- 
fendant Hoffa fails to cite one case supporting the novel proposition that 


a defendant in an equitable proceeding may enjoin the proceedings against 
him by the simple expedient of attaching a prayer for injunctive relief to 
his responsive pleading. Since defendant Hoffa will have full opportunity 
to present all legal and equitable contentions during the hearing on the 
Interim Report, there is involved here no question of inadequacy of re- 
medies in any meaningful or traditional sense. The motion for injunc- 
tion is further defective because it fails to allege sufficient facts con- 
stituting irreparable injury to justify the extraordinary relief requested. 
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1) A defendant in a court of equity cannot enjoin the 
proceedings against him by attaching a prayer for 
injunctive relief to his responsive pleading. 

Defendant Hoffa's presentation of varied legal and factual conten- 
tions in answer to the Interim Report clearly does not justify an injunc- 
tion. It is well established that a court of equity will not exercise its 
jurisdiction to enjoin a proceeding at law where the petitioner has an 
adequate and complete defense to the legal proceeding. Wilson v. Lam- 
bert, 168 U.S. 611 (1898); Porto Rico Tel. Co. v. Puerto Rico Commu- 
nications Authority, 189 F.2d 39 (1st Cir. 1951), cert. denied, 342 U.S. 
830 (1951). Even if the proceedings below could be analogized to legal 
proceedings, defendant Hoffa would not be entitled to an injunction be- 
cause the District Court has expressly provided that his defenses may 


be fully considered in the course of the hearing below on the Interim 
Report. ot 


It follows a fortiori from the above that a court of equity will not 
enjoin equitable proceedings such as those before the District Court 
prior to a full hearing on all the issues raised by the Interim Report. 
In one of the rare cases where a defendant ever resorted to this tactical 
device, Sunset Tel.& Tel. Co. v. City of Eureka, 122 Fed. 960 (N.D. 
Calif. 1903), the court was quick to reject the stratagem. Ina suit to 
restrain them from interfering with the complainant's business, the 
defendants in that case made a complete defense to the allegations of 
the complaint and filed in addition a cross-bill setting forth these 
same matters and seeking to enjoin the complainant from operating its 
cuziness under certain conditions. In sustaining a demurrer to the 
cross-bill the court stated: 


os Compare Deweese v. Rienhard, 165 U.S. 386, 389 (1897) (affirming the 
dismissal of a bill "because upon the appellant's own theory he had a full, ade- 
quate and complete defense at law"); Plews v. Burrage, 266 Fed. 347 (1st Cir. 
1920) (claim of res judicata does not justify injunction of legal proceeding since 
it may there be pleaded as an absolute bar); DuPont v. Gardiner, 238 Fed. 755 
(2d Cir. 1916) (no injunction necessary since fraudulent representations consti- 
tute perfect defense at law). 
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The cross-bill presents no new matters of dispute; The 
entire subject of controversy is presented in the bill and 
answer. The complaint of the cross-bill is the defense 
of the answer, and nothing more, except as to the discov- 
ery and affirmative relief prayed for. And this affirma- 
tive relief consists in enjoining the company from doing 
those acts which the company seeks to restrain the city 
in the exercise of its police power from preventing. The 
right of the company to erect its poles and build and op- 
erate its telegraph and telephone lines in the city will be 
determined on the questions of fact arising on the bill 
and answer. When the right is determined, there is an 
end to the dispute. 

Even assuming that defendant Hoffa's tardy characterization of the 

Interim Report as "knowingly incomplete and misleading" or as an" action- 

able misrepresentation" raises a litigable issue, it provides no 

justification for the issuance of an injunction terminating the proceed- 

ings dealing with the Interim Report where the contention could be 


fully aired during those proceedings. 


Contemporary pleading practice provides no further support for 
defendant Hoffa's effort to obtain a preliminary determination of cer- 
tain substantive issues by the filing of a responsive pleading which 
requests injunctive relief. As previously discussed, the| federal courts 
typically dispose of pleadings according to their practical effect and 
exercise a broad discretion to postpone adjudication of issues raised 
by preliminary motions until the hearing on the merits. See supra 
pp. 32-33. The Supreme Court in Beacon Theatres v. Westaver, 359 
US. 500 (1959), affirming petitioner's right to a jury trial on certain 
issues raised in his counterclaim, stressed the desirability of hearing 


all relevant issues in a single proceeding. In that case the prospective 
defendant in a treble damage action sought a declaratory judgment 
against petitioner which would have settled some of the key issues in 


such an antitrust suit, and requested that the court enjoin the hearing 
of such a suit pending decision of his declaratory judgment action. The 
Supreme Court held that the petitioner could not be denied his right to 
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a jury trial on his counterclaim "merely because Fox took advantage 
of the availability of declaratory relief to sue Beacon first" Id at 504. 
Even assuming that the complaint stated a good claim for equitable re- 


lief, the Court concluded moreover that the lower court should hear 


all relevant issues in one proceeding. Id. at 508. 


In short, whether appraised according to traditional equity prin- 
ciples or contemporary practice, defendant Hoffa's defensive request to 
enjoin the proceedings arising from the Interim Report is without sup- 
port and was properly denied by the District Court. 


2) The motion for injunction is defective because it 
does not demonstrate that defendant Hoffa would 
suffer irreparable injury unless the hearing on 


the Interim Report is enjoined. 

Defendant Hoffa's motion does not state grounds for equity inter- 
vention because it fails to allege facts revealing that he would suffer 
irreparable injury if he were required to account to the District Court 
regarding his compliance with his judicially enforceable obligations 
under the consent decree. The pertinent paragraph of the motion for 
injunction states: 

The harrassment of James R. Hoffa as General Presi- 

dent of the International Union, as President of Joint 

Council No. 43, as President of Local No. 299, and as 

a member of the said organizations, threatens to inflict 

serious and irreparable harm to him. The defendant 

James R.' Hoffa is without any form of redress for this 

injury other than to seek preventive relief. (J.A. 53) 

This "vague allegation" does not fulfill the traditional requirement 

that facts be set forth with particularity in a motion for injunction in 
order to document the necessity for emergency intervention by a court 
of equity. Boise Artesian Hot & Cold Water Co. v. Boise City, 213 US. 
276, 285 (1909). In the absence of factual substantiation for the claim 
of irreparable injury, the pleading filed by defendant Hoffa fails to 


state grounds for equitable relief. In Re South State Street Bldg. Corp., 


43 


140 F.2d 363 (7th Cir. 1943), cert. denied, 322 U.S. 761 (1944).°° 


Participation by defendant Hoffa in the civil proceeding arising 
from the Interim Report does not constitute a threat of severe irrep- 
arable injury sufficient to require intervention by the District Court. 
The simultaneous request for a hearing on the motion for jan injunction 
prompts scepticism as to the bona fides of the claim that defendant 
Hoffa would be irreparably injured by participation in a hearing on the 
Interim Report. Most importantly, the pendency of litigation does not 
produce sufficient basis for action by a court of equity or appellate 
intervention at the request of the prospective litigant. Courts have 
invariably held that the inconvenience and expense of litigation is 
“part of the social burden of living under government." Petroleum 
Exploration, Inc. v. Public Service Commission, 304 U.S.|209, 222 
(1938). On this point the Supreme Court in Roche v. Evaporated Milk 
Ass'n., 319 U.S. 21, 30 (1943), declared: 

Respondents stress the inconvenience of requiring them 

to undergo a trial in advance of an appellate determina- 

tion of the challenge now made to the validity of the in- 

dictment. We may assume, as they allege, that the |trial 

may be of several months’ duration and may be corres- 

pondingly costly and inconvenient. But that inconvenience 

is one which we must take it Congress contemplated in 

providing that only final judgments should be reviewable. 
Focusing solely on the prospective hearing on the Interim Report, the 
District Court properly concluded that there was no threat of irrepar- 
able injury necessitating the grant of an injunction. 


= Defendant Hoffa's brief cannot supply this deficiency in his motion 
below. Even in the brief, facts are not presented to demonstrate why during 
the hearing on the Interim Report Hoffa "would be unable to perform his duties 
as the head of a union of 1,600,000 members." (Hoffa Br. 25) 
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B. The Order of the District Court Was in Full 
Compliance With the Federal Rules of Civil 
Procedure. 


eee eee eS 


Even assuming that the motion before the Court was a motion for 
injunction, the denial of the requested relief by the District Court in 
these circumstances was proper under Rule 65 (a) and Rule 52 (a) of the 
Federal Rules of Civil Procedure. 


The District Court was not required to afford defendant Hoffa a 
preliminary hearing under Rule 65 (a) prior to the issuance of the order 
denying the injunction. The hearing required by Rule 65 (a) is a hear- 
ing only “of the facts pertinent to a decision on the motion." Miami 
Beach Federal Savings & Loan Ass'n v. Callander, 256 F.2d 410, 415 
(5th Cir. 1958). As to those legal and factual issues relevant to the 
Interim Report, a full hearing will be afforded the contentions of de- 
fendant Hoffa during the hearing on the Interim Report of the Board of 
Monitors. To hold that Rule 65(a) requires a preliminary hearing on 


those defensive issues raised by this pleading would be to interpret 
Rule 65 (a) in direct contradiction to Rule 12. 


As to the other matters sought to be raised by the motion for 
injunction, the District Court could properly conclude as a matter of 
law that no preliminary injunction should issue and that no hearing was 
necessary. As demonstrated above, there is no legal support for de- 
fendant Hoffa's tardy effort to enjoin an equitable proceeding against 
him to determine whether he had complied with judicial obligations 
voluntarily assumed under a consent decree. In addition, there were 
clearly no factual allegations sufficient to raise the issue of any irrep- 
arable injury which defendant Hoffa might suffer were he asked to 
account 2s a fiduciary for his misuse of union funds. As pointed out 
by the court in Schlosser v. Commonwealth Edison Co., 250 F.2d 478, 
480 (7th Cir. 1958), cert. denied, 357 U.S. 906 (1958), 


The hearing of testimony in support of an insufficient 
aliegation would be no more than an idle and useless 
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ceremony. There is no rule and no case, so far as|we 
are aware, which requires the hearing of testimony 
under such circumstances. While plaintiff alleges that 
failure to issue a preliminary injunction will result in 
irreparable damages to him, his motion and complaint 
demonstrate to the contrary. 
Therefore the District Court did not commit error in denying the in- 
junction requested by defendant Hoffa without granting him a prelim- 


inary hearing. 


The District Court order of April 27, 1960, complies as well with 
Rule 52(a) of the Federal Rules of Civil Procedure. The/recitals in 
the order reflect the conclusions reached by the District Court on the 
key issues raised in that Court by defendant Hoffa's motion. Since the 
Court properly postponed consideration of all relevant factual conten- 
tions until the hearing on the Interim Report, no findings of fact on 
these issues are now required. Cf. Thomas v. Peyser, 73 App. D.C. 
155, 118 F.2d 369 (1941). Determining from the pleading and argument 
that the claim of irreparable injury was not substantiated and was 
based solely on the prospect of participation in a judicial proceeding, 
the Court could and did rule as a matter of law that there was no irrep- 
arable injury warranting the issuance of a preliminary injunction. 


The record below and in this Court is sufficiently clear to enable 
this Court to rule on the validity of the District Court's action without 
any further findings of fact. In Hurwitz v. Hurwitz, 78 U.S. App. D.C. 
66, 69, 136 F.2d 796, 799 (1943), this Court pointed out that 


The duty of the trial court to make findings of fact should 
be strictly followed. But such findings are not a juris- 
dictional requirement of appeal which this court may not 
waive. Their purpose is to aid appellate courts in review- 
ing the decision below. In cases where the record jis so 
clear that the court does not need the aid of findings it 
may waive such a defect on the ground that the error is 
not substantial in the particular case. That is the situa- 
tion here. 


Similarly, the order before this court stands revealed as a blatant 
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effort to interpose factual and legal contentions prematurely in order 
to enjoin equitable proceedings during which all such contentions 


would be ruled upon by the trial court. Therefore this Court can con- 


sider the propriety of the trial court's rejection of this stratagem 
despite any technical deficiencies in the order. 


C. The District Court Did Not Abuse its Discretion 
In Denying a Preliminary Injunction in the Context 


Of this Proceeding. 

Since the grant of a preliminary injunction of the proceedings 
below would obviously have done far more than preserve the status 
quo, the District Court properly rejected such relief. As observed by 
Judge Frank in Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 739, 
742 (2d Cir. 1953), 

a preliminary injunction — as indicated by the numerous 

more or less synonymous adjectives used to label it — is 

by its very nature, interlocutory, tentative, provisional, 

ad interim, impermanent, mutable, not fixed or final or 

conclusive, characterized by its for-the-time-beingness. 

It serves as an equitable policing measure to prevent the 

parties from harming one another during the litigation; 

to keep the parties, while the suit goes on, as far as pos- 

sible in the respective positions they occupied when the 

suit began. 

Defendant Hoffa did not seek an "equitable policing measure" to pre- 
vent some act the legality of which was in the process of litigation; 
rather he sought to reverse the positions of the parties and terminate 
any consideration of the issues of the Interim Report. Where the 
effect of the preliminary injunction would not be "to preserve the 
status quo but rather to alter the prior status of the parties funda- 
mentally,” a preliminary injunction will not issue. Warner Bros. 
Pictures v. Gittone, 110 F. 2d 292, 293 (3d Cir. 1940). Thus the Dis- 
trict Court correctly declined to grant a preliminary injunction which 
would not only prevent any hearing on the Interim Report but would 
threaten a drastic revision of the consent decree of January 31, 1958. 
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By a request for a preliminary injunction defendant Hoffa cannot 
obtain a preliminary ruling on the substantive issues raised by the Interim 
Report. The Supreme Court has cautioned lower courts to limit careful- 
ly the issues considered on a request for a preliminary injunction. Thus, 
in Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310, 316 (1940), 
the court declared: 


We think the court committed serious error in thus dealing 
with the case upon motion for temporary injunction. The 
question before it was not whether the act was constitu 
tional or unconstitutional; was not whether the Commission 
had complied with the requirements of the act, if valid but 
was whether the showing made raised serious questions, 
under the federal Constitution and the state law, and dis- 
closed that enforcement of the act, pending final hearing, 
would inflict irreparable damages upon the complainants. 


Similarly, defendant Hoffa's novel resort to a request for a preliminary 


injunction does not justify a premature ruling by this Court on the merits 
of the Interim Report filed by the Board of Monitors. As pointed out by 
the court in Meiselman v. Paramount, 180 F. 2d 94, 96 (4th Cir. 1950), 
It is well settled that an application for interlocutory 
injunction may not be availed of to secure a piecemeal 
trial nor as a means whereby an opinion as the applicable 
law may be extracted from the appellate court in advance 
of final hearing. 
Thus on appeal an appellate court "will not consider the merits of the 
case further than is necessary to determine whether the trial court ex- 
ceeded its discretion in making the order." Benson Hotel Corp. v. Woods, 
168 F. 2d 694, 696-97 (8th Cir. 1948). Since no abuse of discretion is 
disclosed on the record in this case, this Court should await the conclu- 
sion of the equitable proceedings below prior to review of the difficult 
factual and legal issues raised by the Interim Report of the Board of 
Monitors. 
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CONCLUSION 


Regardless of the label attached to defendant Hoffa's pleading, the 
issue before this Court is whether the District Court abused its discre- 
tion in refusing to dismiss the Interim Report of the Board of Monitors 
prior to a full judicial hearing at which all relevant factual and legal 
contentions would'be determined subject to review by this Court. Far 
from an abuse of discretion, the order of the District Court is eminently 


correct and should therefore be affirmed. 


Respectfully submitted, 


HERBERT J. MILLER, JR. 


HOWARD P. WILLENS 
of 
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Washington 6, D. C. 


Attorneys for 
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June 6, 1960 


APPENDIX A 


DEFENDANTS' MEMORANDUM RE BOARD OF MONITORS! 
INTERIM REPORT | Filed Oct. 16 


, 1959] 


In an Interim Report, filed September 14, 1959, a majority of the 
Board of Monitors (Monitor Maher dissenting) has accused the defendant 
General President of violating paragraphs 5 and 6 of the Consent Order 
and has asked, inter alia, for the authority to utilize various discovery 
techniques to establish the facts relating to each of the three transactions 
here brought into question. The report concludes by observing that 
part of the relief requested might include the removal of the General 
President from office if the Court finds a significant violation of the 
Consent Order. Defendants submit that (1) the Monitors’ report is 
conclusory rather than factual, and thus presents no basis on which this 
Court can act; (2) it is based almost exclusively on untested and ex 
parte allegation by or before the Senate Select Committee, and thus 
presents only one aspect of the matter; (3) it is premature/in that the 
charges were filed not only without effective consultation with the defen- 
dants, as is implicit in the mandate of the Court of Appeals|in English, 
et al. v. Cunningham, et al., No. 14,983, but also with virtually no con- 
Sultation among the Monitors themselves, as is detailed more fully in 
the Separate Report of Monitor Maher filed herein on October 9, 1959, 
and that, in what can only be interpreted as an attempt to embarrass the 
defendants, the report was released to the press not only prior to serv- 
ice upon defendants but even prior to filing with this Court; (4) it is also 
premature in that a federal court of competent and primary jurisdiction 
now has cognizance of what is apparently considered the most serious of 
the charges. Defendants also submit that the need for discovery is 
wholly unsupported by any of the probable factual allegations or by any 
other facet of the case and, as defendants have stated in other memo- 
randa filed with this Court, is far beyond any of the powers granted to 
the Board of Monitors by the Consent Order as construed by this Court 
and by the Court of Appeals. (pp. 1-2) 


* * 


It is clear that this phase of the Report has its inception in the 


* * 


Interim Report of the Senate Select Committee (see pg. 25, 
Report) and that most of the facts related in the Report are 
ex parte allegations made before the Committee. 
to secure from defendants their version of the transactions 


Interim 
lifted from 


No attempt was made 


le 


Had the Monitor majority which filed this Report questioned defen- 
dants about the several allegations, they could have readily ascertained 


several important facts which are not contained in the Report. 


information was readily available from the defendants; the 
however, were never asked for it. (pp. 4-5) 


* * * 


This 
defendants, 


A-2 


In view of this suit, presently being actively litigated in a federal 
court of competent and primary jurisdiction, defendants submit that any 
consideration of the general subject matter of the first phase of the 
Report should await the outcome of the litigation and a determination of 
the facts which are necessary before the Florida suit is resolved. (p. 6) 


* * * * 


The Local #245 matter has yet to be heard. It necessarily follows 
that if the Monitors are denied access to information by the defendants 
they might then properly ask this Court for such authority. The Monitors 
have not even asked the defendants for information in this matter. Until 
such time as they do and are denied access to the information, defendants 
submit that the request is premature and must be denied. Defendants 
submit, therefore, that this matter should be remanded to the Board of 
Monitors with instructions to follow their normal procedure and seek 
information from the defendants prior to any request for compulsory 
process. (p. 9) 

* * * * 


One additional comment to the Monitors' Interim Report is required. 
Monitor Maher, in paragraphs 27-48 of his separate report, has careful- 
ly detailed the circumstances surrounding the adoption of the Report. 
Monitor Maher's uncontroverted statements require the conclusion that 
he was virtually excluded from the deliberations (if, indeed, there were 
any) which led to the issuance of the Report. Former Monitor Wells 
complained of procedures similar to this during his tenure on the Board 
and the Court of Appeals, recognizing the validity of his assertions, 
inserted this very important sentence in English, et al. v. Cunningham, 
et al., No. 14,983. 


"We point out also that the Monitors must use 
procedures which afford opportunity for all 
three monitors to participate.'"' (Emphasis 
supplied. ) 
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It has become increasingly apparent in recent months that a majority of 
the Monitors have chosen to disregard this admonition and, in many 
instances, have effectively precluded Teamster representation on the 
Board. As officers of this Court, each member of the Board should 
scrupulously adhere to all procedures set forth for them either by this 
Court or by a reviewing court and the circumstances surrounding the 
adoption of this Interim Report provide this Court with a unique oppor- 
tunity to enforce proper Monitor procedures. The Monitors failure even 
to adhere to proper procedures inter sese is, defendants submit, yet 
another compelling reason for the Report to be returned to the Board 
without action. 


Since nothing further with respect to this report is before the Court 
at this time, defendants will defer any comment on the ultimate relief 
sought until such time as the facts are fully developed. (p. 10) 


11 See, for example, “Monitor Wells' dissent to Supplemental Order of Recom— 
mendation #19. 
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This brief is filed in behalf of six of the original parties-plaintiff 
(Steve Milone, Andrew Boggia, Thomas C. Manning, Frank Kennedy, 
George Becker, John M. McManus) in opposition to the appeals of de- 
fendant James R. Hoffa, individually, and of the other defendants from 
the Order of the District Court of April 29, 1960, denying defendants’ 
motions for injunction. The brief filed herein on behalf of the Board 
of Monitors adequately states the same position that plaintiff-appellees 
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take on these appeals, rendering it unnecessary to burden this Court 


with any additional points and authorities. Plaintiff-appellees adopt the 
brief filed on behalf of the Board of Monitors as their own with the same 
effect as if it were set forth at length herein. 
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